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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DESIGN RESOURCES, INC., a Washington
Corporation, C O 9 - 0 6 1 1 £
No. 4
Plaintiff, '
COMPLAINT FOR DAMAGES
v,

)
)
)
)
%
) JURY TRIAL DEMANDED
LEATHER INDUSTRIES OF AMERICA, )
and DR. NICHOLAS J. CORY and JANE )
DOE CORY, husband and wife, )
)
)

Defendants.

)

Plaintiff Design Resources, Inc. brings this Complaint against the Leather Industries of
America In¢. (“LIA™), Dr. Nicholas Cory (“Cory”) and Jane Doe Cory, husband and wife, and
states as follows:

L PARTIES

1. Plaintiff Design Resources, Inc. (“DRI™) is a corporation organized and duly
licensed in the State of Washington with its principal place of business in Seattle, Washington.

2. To the best of DRI’s knowledge and belief, Leather Industries of America Inc.
(“LIA™) is a non-profit corporation organized in the District of Columbia with its principal

place of business in the District of Columbia.
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3. To the best of DRI’s knowledge and belief, defendant Nicholas J. Cory is a
resident of Ohio. All acts of Nicholas J. Cory material to this action were on behalf and for
the benefit of his marital community.

IL. | JURISDICTION AND VENUE

4. This Court has subject matter jurisdiction over this action pursuant to 15
US.C. § 1121 (arising under the Lanham Act); 28 U.S.C. § 1331 (federal question); 28
U.S.C. § 1332 (diversity jurisdiction); and 28 U.S.C. § 1367 (supplemental jurisdiction).

5. Defendants have committed tortious acts aimed at causing harm to DRI in the
state of Washington and have sold their services in the state of Washington.

6. Venue is proper in this district pursuant to 28 U.S.C. § 1391 because each
defendant is subject to personal jurisdiction here; a substantial part of the events giving rise to
the claim occurred here; and a substantial part of the property that is the subject of the action
is situated here.

Hi. NATURE OF THE ACTION

7. This is an action for false advertising, business defamation, product
disparagement, tortious interference with business relationships, unfair competition, and civil
conspiracy, arising under the federal Lanham Act, 15 U.S.C. § 1125, the Washington
Consumer Protection Act, RCW 19.86.010, and the commeon law of the State of Washington.

8. These causes of action are based upon Dr. Nicholas Cory’s “false advertising,”
defamation, product disparagement, and in publicly condemning DRI’s advertising and sale of
its NextLeather® bonded leather products as purposefully deceptive to its customers and
fraudulent. These statements were literally false.

9. DRI came to Dr. Nicholas Cory and his laboratory, Leather Research
Laboratory (“LRL™), for the testing necessary to ensure that its NextLeather® labels
accurately disclosed the information required by the FTC Guides. The LIA underwrites the
LRL, and Dr. Cory is the “Technical Director and Editor of the LIA” in addition to Director
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of the LRL. DRI also sought Dr. Cory’s advice to ensure that its advertising and sale of
NextLeather® was in full compliance with the law. He told DRI that it could call
NextLeather® “bonded leather,” and the report issued by his laboratory called it bonded
leather. Dr. Cory also complimented DRI’s owner Alan Naness on NextLeather®'’s close
similarity to leather’s look and feel, saying that NextLeather® “scared” him.

10. Subsequently, without further notice to DRI, Dr. Cory also was quoted in
Furniture Today, the furniture industry’s leading trade publication, stating unequivocally, in
reference to bonded leather products, “To call it ‘leather’ is outright deception, outright
fraud.” The Furniture Today article also reported that Dr. Cory was on a “crusade” to educate
the industry that manufacturers of bonded leather products were engaged in fraud. Dr. Cory
also communicated to DRI’s largest competitor, Ashley Furniture, and other competitors, that
DRI was misrepresenting its product in order to confuse consumers. His advice to Ashley
Furniture supported Ashley’s own smear campaign against DRI and NextLeather.

11.  These statements are actionable for unlawfully and falsely impugning DRI and
its products and damaging its reputation and goodwill.

12.  Dr. Cory’s public statements denigrating DRI’s NextLeather® were motivated
by his desire to protect and advance the commercial interests of the leather manufacturing
industry to the detriment of DRI and its bonded leather product NextLeather®. In this regard,
the leather manufacturing industry’s and Ashley Furniture’s and other DRI competitors’
interests in destroying DRI and NextLeather’s goodwill coincided.

13.  Dr. Cory also disclosed DRI’s testing data to LIA, despite his employer’s
stated policy that testing results would be kept confidential. LIA sponsors the LRL and Dr.
Cory is employed by the LIA as well as the director of the LRL. LIA and Dr. Cory
misappropriated a photograph of NextLeather® and related testing data belonging to DRI, and
used them to support a petition by LIA to the FTC for a change in the FTC Guides for Select
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Leather and Imitation Products (“FTC Guides”) specifically to preclude DRI’s use of the term
“bonded leather.”

14.  Dr. Cory had a First Amendment right to express his opinion that FTC Guides
governing DRI’s use of the term “bonded leather” should be changed. But he had no such
right to publicly proclaim that DRI's labeling, advertising and sale of ils Nexileather®
bonded leather products in conformity with the letter and spirit of the FTC Guides were
deceptive and fraudulent,

15.  Subsequent to these events, the FTC, despite contrary urging from the LIA,
decided to retain its Guides which permitted DRI to advertise NextLeather® as bonded
leather (DRI was the only producer or seller of bonded leather that participated in the FTC
proceeding). This development confirms that, DRI was, in fact, in full compliance with
applicable laws and regulations in labeling, advertising and selling NextLeather® as “bonded
leather.” More importantly, Dr. Cory knew full well (or should have known) that DRI was
not a fraudster and that it did not desire to mislead anyone or break the law. In fact, DRI
came to Dr. Cory and his laboratory for the testing necessary to ensure that its NextLeather®
labels accurately disclosed the information required by the FTC Guides.

16. DRI also asked Dr. Cory what to call NextLeather®, and he said that DRI
could label, advertise and sell NextLeather® as bonded leather. LRL’s report to DRI also
referred to NextLeather® as bonded leather. Dr. Cory never amended his advice and
representations to DRI even though he later purportedly concluded, after testing
NextLeather®, that it was ﬁot bonded leather. Thus Dr. Cory knew that DRI sought his
advice to ensure that its advertising and sale of NextLeather® was in full compliance with the
law.

17.  Dr. Cory’s false, defamatory statements and “crusade” on behalf of his leather

manufacturing clients damaged DRI’s business and deprived it of a unique, one-time
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opportunity to exploit and capitalize on its position as the first to develop a novel, successful
bonded leather product and create a new, emerging market niche.
IV. FACTUAL ALLEGATIONS

18. DRI has been in the leather products business for more than 27 years. DRI
primarily imports bonded leather, bycast leather, and finished leather hides and lines of “cut
& sew” products, from which bonded leather, bycast leather or leather hides are cut and sewn
to patterns for various fumniture manufacturers. Most of these finished goods are
manufactured in Europe and Asia and are pre-sold by DRI to fill customer orders.

19.  DRI’s bonded leather products are marketed and sold under the NextLeather®
brand with labels and invoices that disclose the percentage of leather fibers and non-leather
substances in them, as required by the FTC Guides. Exhibit A. DRI’s customers are
primarily located in North America and Asia. DRI also provides sales and marketing services
to overseas tanneries of leather hides for the furniture market.

20. DRI maintains its corporate office in Seattle, Washington, which oversees
sales, marketing, customer service and administrative matters. DRI also has an office in
Shanghai, China to provide quality control for goods produced by its suppliers in that country.

A.  Relationship Between Dr. Cory and LIA, and LIA’s “Mission”

21. According to LIA’s Internet site, LIA, one of the oldest trade associations in
the United States, has represented American leather tanners and suppliers since 1917. LIA’s
website further states, “For over 85 years, Leather Industries of America (LIA) has served its
members and been an effective force in representing the leather industry of America.” “LIA
provides environmental, technical, education, statistical and marketing services -- all at the
direction of its membership and to the benefit of the leather industry.” LIA’s Internet site
identifies Nicholas Cory as “Technical Director and Editor of the LIA.” LRL’s website refers
to the LIA as “our sponsor.” LRL’s website further states that Dr. Cory “has now been
Director of the Leather Research Laboratory at the University of Cincinnati for nearly 12
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years, directing the design and construction of the new research facility and catalyzing a
600% expansion in laboratory revenue, while expanding his role into various other labeling
issues for product manufacturers and retailers.”

22.  LRL and LIA are so closely associated that they present themselves to the
general public as affiliates with identical interests. Their web sites are literally fused. Exhibit
G. There is not simply a link to the LRL site from the LIA site or vice versa; rather they share
the front piece of the same web site. Exhibit. G. Indeed, LIA’s submission to the FTC stated
that “LIA maintains a state-of-the-art Leather Research Laboratory at the University of
Cincinnati,” ‘

23.  Moreover, Dr. Cory and LRL share the same legal counsel, Kelley Drye.
Exhibit F. In a letter from Kelly Drye dated October 24, 2007 letter to DRI’s counsel, LIA’s
counsel stated that LIA has opposed DRI’s use of the term “bonded leather” with its labeling,
advertising and sale of NextLeather® because of “LIA’s long-standing and historical mission
of protecting the leather marketplace from products that imitate leather, but are not actual
leather.” Exhibit F.

B. Leather Research Laboratory Tests DRI’s NextLeather®

24. DRI recognized its obligation to accurately label and advertise its
NextLeather® products. Therefore, DRI sought the assistance of LIA’s affiliated testing
laboratory, LRL at the University of Cincinnati,

25. In January 2007, DRI asked Dr, Cory, as director of LRL, to test and analyze
DRI's NextLeather® bonded leather and report the percentage of leather fibers and non-
leather substances in it. DRI also explained to LRL that it sought LRL’s testing services to
ensure that its bonded leather products performed satisfactorily, testing such qualities as
strength, abrasion, sunlight resistance, and to determine the compositional breakdown of the

product for labeling purposes.
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26. DRI received LRL’s first report in February 2007 on NextLeather’s® leather-
fiber content. Dr. Cory reported that the average leather content of NextLeather® was 17.2%.
Exhibit B. That analysis and report formed the basis for the disclosure DRI uses in its product
labeling and invoices. See Exhibit A. Further, Dr. Cory specifically advised DRI’s owner
Alan Naness that DRI should or could call NextLeather® “bonded leather.” Exhibit D,

27. In March 2007, DRI received LRL’s second report entitled, “Bonded Leather
Performance Testing.” Exhibit C. LRL tested NextLeather’s® crocking and abrasion
resistance, colotfastness, and damage to the finish surface from testing. During and after the
testing, LRL clearly acknowledged that NextLeather® was “bonded” or “bonded leather.”
Exhibits C and D. At no time during the testing process or otherwise did LRL suggest that
NextLeather® was anything other than bonded leather. See Exhibits B-D.

28.  The upshot of LRL’s performance testing reports was that NextLeather®
received very high marks. In fact, it tested so favorably that on February 19, 2007, Dr. Cory

wrote to DRI, in an unsolicited email, as follows:

[Yjour “Veneto” product scares me.' I’ve never encountered a

synthetic/bonded product with a convincing look and feel as this. It’s really
incredible.

Exhibit D.
C. Dr. Cory’s Unauthorized Disclosure of DRI’s Test Results to LIA

29. The LRL website contains a statement assuring “confidential testing.”
However, Dr. Cory, without DRI’s permission or knowledge, provided a laboratory
photograph of NextLeather® taken during LRL’s testing to LIA, of which DRI is a member
in good standing.

30. LIA, in turn, used the photograph (and other confidential information)

provided by Dr. Cory in its written submission to the FTC in support of its proposed revisions

' When tested, DRI’s bonded leather product was tentatively called “Veneto.” It has since been renamed and
continues to be actively marketed and sold to the industry under the NextLeather® brand name.

COMPLAINT FOR DAMAGES -7

LANE POWELL rC
1420 FIFTH AVENUE, SUITE 4100
SEATTLE, WASHINGTON 28101-2338
251816.0001/1700057.2 206.223.7000 FAX: 206 2237107




b= oo ~J = LA =9 . L b2 —

b . [ ) [ [N} () [ — [ — f— — — — — ot —
== e +a LU [a) —_ < O [+-] ~l o W e (8] 2 — [

to the Guides regarding bonded leather. In its submission, LIA argued, among other things,

that NextLeather® should not be labeled, advertised or sold as “bonded leather.”

D. D'r. Cory Publishes False, Defamatory Statements About DRI Inconsistent with
his Prior Representations to DRI

31.  Dr.Cory made false, defamatory statements about bonded leather
manufacturers, including DRI, to the furniture trade press in published articles that reached
actual and potential customers of DRI. The defamatory content of Dr. Cory’s statements is
set forth and well summarized in a July 2, 2007 Furniture Today article entitled, “Chemist
fears confusion over imitators may hurt category,” authored by Joan Gunin. The article reads

in part, as follows:

As a leather chemist, Nicholas Cory does not want leather’s reputation to be
tarnished by alternative products such as bonded leather.

“To call it ‘leather’ is outright deception, outright fraud,” said Cory,
director of the Leather Research Laboratory at the University of Cincinnati, of
bonded leather. “It’s not leather . . . . It’s a synthetic that has leather fibers
glued to the underside.”

Cory is crusading to educate people about this new leather imitator. Not
only is the terminology confusing to consumers, but he fears a bad
experience with bonded products could harm genuine leather’s image and
make consumers shy away from the real deal in the future.

“When it gets fabricated into a chair or a sofa, the consumer never gets to
touch or see the real leather content,” he said.

See Exhibit E, attached (emphasis added).

32.  Thus, Dr. Cory explicitly accused DRI of deceiving its customers and
consumers and engaging in fraud, in effect selling a counterfeit product. These defamatory
statements were made as part of his “crusade” to educate the public, including actual and
potential DRI customers, that DRI was a fraudulent company. Inasmuch as DRI was first to
market with NextLeather® there could be no doubt in the minds of DRI’s actual and potential
customers that the article was referring to DRI and NextLeather®. DRI was also the only
producer or supplier of bonded leather that provided comments in response to the FTC
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proposed change in the FTC Guides to preclude DRI's use of the term bonded leathery to
describe its product.

33.  Dr.Cory also made these defamatory statements directly. For example, he
represented to Ashley Furniture that DRI’s NextLeather® products should not, or cannot, be
legally advertised as “bonded leather,” because to do so would “misrepresent the preduct and
confuse the consumer,” even though LIA’s suggested revisions to the FTC Guides had not
been adopted (and eventually were rejected). See Exhibit I,

34, Ashley Furniture, in turn, has represented to actual and potential customers of
DRI that NextLeather® is not bonded leather and that DRI was engaging in a misleading and
fraudulent advertising and marketing campaign. For example, Ashley Furniture ran a full
page advertisement that warned buyers to beware of upholstery suppliers who “are using
leather scraps that are mis-represented as leather.” See Exhibit L. The Ashley Furniture
advertisement cautioned furniture manufacturers of the dire consequences of using the “mis-
represented” product because “the overseas manufacturer has no liability in the U.S.A.,” but
the domestic manufacturer of the furniture did. Exhibit L.

35.  Ashley Furniture made similar statements that DRI was falsely marketing
NextLeather® directly to potential customers of DRI and other competitors of DRI, who
repeated this misinformation. In addition, Dr. Cory falsely told Ashley Furniture that DRI
had “pasted and made up” (i.e., forged) the email communications between him and DRI.

36.  Ashley Fumiture could not have made any of the foregoing technical
statements absent Dr. Cory’s active participation and support. Dr. Cory is the director of the
leading if not the only specialty leather chemistry laboratory in the United States, he was in
communication with Ashley Furniture, and he had a hidden agenda to advance the interests of
DRI’s competitors, including the leather manufacturing industry. Thus, Ashley furniture

republished Dr. Cory’s defamatory statements.
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37. DRI was the first to the leather upholstered furniture market with bonded
leather such as NextLeather®. Thus, an informed reader would have recognized DRI and
NextLeather® as the targets of these defamatory statements as well.

38.  Moreover, the very fact that LIA requested a change in the FTC Guides
regarding bonded leather, which the FTC rejected as unnecessary and unwarranted,
establishes that Dr. Cory’s statements were false and defamatory and that DRI’s labeling,
advertising and selling NextLeather® as bonded leather were legal, not deceptive or
fraudulent, and entirely appropriate.

39.  LIA argued to the FTC that revisions to the Guides were necessary as a resuit
of “an escalating trend of deceptive practice within the U.S., which is curbed more effectively
in European countries.” In particular, LIA advocated that the Guides more specifically define
the term “bonded leather” to “clarify that the definition does not apply to an insubstantial
coating of [leather] fibers on the underside of a non-leather material” because “{sjome
companies erronecusly describe [their] products as ‘bonded leather.’” (Emphasis added.)

40.  However, on May 30, 2008, the FTC rejected (by a unanimous 4-0 vote) LIA’s
suggested revision, finding that the leather and non-leather content disclosure in the Guides
“effectively prevents deception which could be caused by the term ‘bonded leather’ and that
“[t]ruthful content information, as outlined in the Guides, gives consumers the facts they need
to make an informed decision regarding bonded leather and similar materials.” See Exhibit
H.

41,  In other words, DRI's labeling, advertising and sale of NextLeather® as
“bonded leather” were lawful under the FTC Guides when Dr. Cory made his false,
defamatory statements, remain lawful under the Guides despite his (and LIA’s) “crusade” to
the contrary, and would not have been unlawful, much less deceptive or fraudulent, unless and
until the FTC had adopted LIA’s proposed revision to the Guides regarding bonded leather.
Moreover, the FTC specifically rejected Dr. Cory’s public assertions (and LIA’s position) that
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DRI’s labeling, advertising and sale of NextLeather® as “bonded leather” under the Guides
was an “outright deception, outright fraud.”

42.  Dr. Cory’s counsel, Kelly Drye Collier Shannon, which represents both LIA
and Dr. Cory in connection with these matters, has admitted that Dr. Cory, in his dealings
with DRI, actually called NextLeather® “bonded leather,” and advised DRI to call its
NextLeather® products bonded leather, albeit before Dr. Cory tested the NextLeather®
sample. Dr. Cory’s counsel has also admitted that at no time did Dr. Cory withdraw or amend
his original advice to DRI, or disclose to DRI that he no longer believed that NextLeather®
should be called bonded leather or that he intended to commence a public “crusade” against
DRI for doing so. Finally, Dr. Cory’s counsel has admitted that throughout these events Dr.
Cory acted with an economic motivation, i.e., a motivation to benefit the leather industry.

Kelly Drye’s October 24, 2007 letter to DRI’s counsel concedes the following:

In hindsight, perhaps Dr. Cory should have included an explicit opinion that
DRI’s product was not bonded leather in his February 26, 2007 repott to DRL
However, the purpose of the report was not to provide an opinion on whether
or not this material was in fact bonded leather, but, rather, to identify the
specific composition of the material. The sole reason Dr. Cory did not go
beyond the purpose of the report and provide a clearly stated opinion that the
material is not bonded leather is because he did not want to offend a new
customer, and believed that an opinion on correct labeling for the product was
outside the scope of the requested work. . . . It is now clear, though, that
Dr. Cory could have been more direct in this matter and expressly
communicated his concerns to DRI. It was Dr. Cory’s desire to court DRI
as a new and highly valued client that caused him to take the approach
that ultimately may have created some confusion regarding his view of the
nature of DRF’s product.

LIA and Dr. Cory regret any confusion caused by Dr. Cory’s decision not to
explicitly state his opinion that DRI’s material was not bonded leather in the
Laboratory report. . ..

See Exhibit F (emphasis added). During this entire period neither Dr. Cory nor his counsel

denied ever denied that Dr. Cory was misquoted in the Furniture Today articles or elsewhere.
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E. DRYI’s Resulting Damages

43,  The lower average price points for leather covered furniture are highly
sensitive to cost of materials, including susceptibility to mass production. For manufacturers
of the lowest priced products, cost and ease of use in mass production operations are the
primary drivers affecting demand for bonded leather or leather materials including
manufacturers’ decisions whether to buy leather or bonded leather coverings.

44.  NextLeather® bonded leather sells wholesale at an average cost that is a
fraction of leather. Further, bonded leather comes in rolls, like fabric, rather than odd and
disparately shaped hides. NextLeather®-covered furniture is thus much easier and less
expensive to mass produce than leather furniture. At lower price levels furniture is both mass
produced and extremely price sensitive. Moreover, bonded leather is much less susceptible to
price and availability fluctuations caused by feed prices and environmental and political
(since most leather is imported from overseas) factors. This is particularly appealing to
smaller manufacturers who comprise most of the furniture manufacturing market. At the
same time, NextLeather® has the same look and feel as genuine leather in the lower to mid-
price levels. At higher average price points the foregoing factors become less important,

45.  Dr. Cory’s false, defamatory statements and “crusade” on behalf of his leather
manufacturing clients damaged DRI’s goodwill and reputation. As a result, Dr. Cory and LIA
deprived DRI of a unique, one-time opportunity to exploit and capitalize on its position as the
first to develop a novel, successful bonded leather product and create a new, emerging market
niche. DRI’s damages thus include lost profits, past and future, caused by the loss of this
opportunity reflected in reduced market share below that which DRI otherwise would have
captured. Dr. Cory also caused DRI to incur attorney fees and other out of pocket costs in
attempting to ameliorate the damaging effects of Dr. Cory and LIA’s false advertising and

unlawful product disparagement.
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V. CLAIMS FOR RELIEF
Count I

FALSE ADVERTISING

46. DRI repeats and realleges the preceding paragraphs as if fully set forth.

47. LIA’s and Dr. Cory’s actions falsely impugning DRI's business ethics,
reputation and integrity as LIA and Dr. Cory did with respect to DRI and NextLeather®,
unlawfully damaging DRI business and improperly interfering with its customer relationships,
constitute false advertising under Section 43(a) of the federal Lanham Act, 15 U.S.C. §
1125(a). Dr. Cory acted as an agent of LIA and his and LIA’s purpose and motivaﬁon was to
damage NextLeather® in order to promote the interests of LIA members’ product lines. Dr.
Cory’s statements thus constitute actionable commercial speech under the Lanham Act.

48. DRI has been harmed by and Dr. Cory’s and LIA’s false and/or misleading
claims about DRI's products made in order to promote the interests of LIA members’ product
lines. As a result of LIA and Dr. Cory’s conduct, DRI’s customer relationships have been
damaged and DRI has been forced to spend substantial sums to address resulting damage to
its goodwill and has lost substantial market share that it otherwise would have captured. DRI
is entitled to a judgmenf against LIA and Dr. Cory, jointly and severally, for direct and
consequential damages, for injunctive relief, attorneys’ fees and costs. )

Count II:
DEFAMATION/PRODUCT DISPARAGEMENT

49. DRI repeats and realleges the preceding paragraphs as if fully set forth.

530.  Falsely impugning DRI’s business ethics, reputation and integrity as LIA and
Dr. Cory did with respect to DRI and NextLeather®, unlawfully damaging DRI business and
improperly interfering with its customer relationships, constitute defamation and unlawful

product disparagement under Washington law.
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51.  Asaresult of LIA and Dr. Cory’s conduct, DRI’s customer relationships have
been damaged and DRI has been forced to spend substantial sums to address resulting damage
to its goodwill and has lost substantial market share that it otherwise would have captured.
DRI is entitled to a judgment against LIA and Dr, Cory, jointly and severally, for direct and
consequential damages, for injunctive relief, attorneys’ fees and costs.

Count III:

UNFAIR COMPETITION UNDER THE WASHINGTON CPA

52. DRI repeats and realleges the preceding paragraphs as if fully set forth herein.

53.  Dr. Cory and LIA’s acts constitute unfair methods of competition and unfair or
deceptive acts or practices in the conduct of trade or commerce as defined in the Washington
Consumer Protection Act, RCW 19.86 et seq. RCW 19.86.020. By their conduct, defendants
have committed an unfair or deceptive act, the act occurred in the conduct of trade or
commerce; the act has an impact on the public interest; and DRI and its customers have been
substantially injured by defendants’ acts.

54.  Asaresult of LIA and Dr. Cory’s conduct, DRI’s customer relationships have
been damaged and DRI has been forced to spend substantial sums to address resulting damage
to its goodwill and has lost substantial market share that it otherwise would have captured.
DRI is entitled to a judgment against LIA and Dr. Cory, jointly and severally, for direct and
consequential damages, for injunctive relief, attorneys’ fees and costs.

Count IV:
TORTIOUS INTERFERENCE WITH BUSINESS RELATIONS

55. DRI repeats and realleges the preceding paragraphs as if fully set forth herein.

56.  LIA’s and Dr. Cory’s falsely impugning DRI’s business ethics, reputation and
integrity were intended to disparage DRI NextLeather®, and wrongfully interfere with DRI’s
customer relationships, and cause DRI’s customers to cease doing business with DRI, in order
to promote LIA members’ competing goods with false or misleading claims. LIA and Dr,
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Cory’s acts constitute intentional interference with business relationships under Washington
law.

57.  Asaresult of LIA and Dr. Cory’s conduct, DRI’s customer relationships have
been damaged and DRI has been forced to spend substantial sums to address resulting damage

to its goodwill and has lost substantial market share that it otherwise would have captured.

-DRI is entitled to a judgment against LIA and Dr. Cory, jointly and severally, for direct and

consequential damages, for injunctive relief, attorneys’ fees and costs.
Count V:
CIVIL CONSPIRACY

58. DRI repeats and realleges the preceding paragraphs as if fully set forth herein.

59.  Defendants combined and conspired with one another and Ashley Furniture
and other DRI competitors to destroy DRI’s and NextLeather’s reputation and goodwill in the
manner discussed in the preceding paragraphs.

60.  Because defendants’ actions involved the tortious and unlawful actions
discussed above, their concerted actions with Ashley Furniture and other DRI competitors
were unlawful in their purpose and execution.

61.  Accordingly, DRI is entitled to a judgment against LIA and Dr. Cory, jointly
and severally, for direct and consequential damages, for injunctive relief, attorneys’ fees and
COSts.

PRAYER FOR RELIEF

DRI prays for the following relief:

1. Direct and consequential damages in an amount to be proven at trial;

2. Appropriate injunctive relief in DRI’s favor against defendants;

3. Treble damages under the Lanham Act and the Washington Consumer

Protection Act;
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4. That DRI be awarded its attorneys’ fees and the costs of pursuing its claims
under, inter alia, the Lanham Act and the Washington Consumer Protection Act; and
5. Such other and further relief as the Court determines is just and proper.
DEMAND FOR A JURY TRIAL
DRI hereby demands a trial by jury on any and all issues so triable.
DATED: May{ , 2009

LANE POWELL rC

Sl g

¢hn R. Neeleman, WSBA No. 19752
Attomeys for Plaintiff Design Resources, Inc.
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DESIGN RESOURCES, INC. - .+ INVOICE

601 UNION STREET, SUITE 4310 A
SHATTLE, WA 98101 _ - DATE INVOICE NO
Phone (206) 624-3010 Fax (206) 623-4346 )
Email:alannsness@designresourcesine.com

BILLTO ' ‘ ; SHIP TO
P.0. NO. TERMS | CITAGCOUNT# | SHIPDATE | SHIPWIA
ITEM o COLOR : QUANTITY PRICE $ AMOUNT DUE

NextLenther™ i3 bonded leather, cnmpriml of 61% Polyurethane, 22% poly/cotton fabric &
17% lenther, . Total
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: Jan Peplinski
From: . Nick Cory [coryhj@uc.edu]
‘Sent: _Monday, February 26, 2007 10:41 AM
To: . "Dan Paplinskl’

Subjact: Leather Fibar Analysls
imporfance: High
Attachments: 18248 _Deslgn Resources_.pdf; 18249 _Dasign Resources x-section_.pdf

Hi Dan,

An electronlc copy of your first report is attached (as twa separate files).

We'tl get the report for yaur gecond, more complex, project to you in a few days.
Best regards,

Nick.

Dr. Nicholas J. Cory
Director

Leather Research Laboratory
UNIVERSITY of CINCINNAT
£987 Canter Hill Avenue
Cincinnatl, OH 45224

USA

wwy. [eatherusa,org

7126/2007




Leather Research Laboratory
ioL. : * University af Cincinnati
L. Building €
s 5997 Center Hill Avenue
Cincinnatl OH 45224

T T tnale "Phone  {513) 242-6300
Ll THEEREE S L e s L Fax {513) 242-9797
Weh www. leatheriisa, ong

Laboratory Report Number: 18248
Date of Report: February 26, 2007
ERMINATIO LE IBER CONTENT
A F 0

On February 19, 2007, » sample of material labaled ss VENETO BONDED LEATHER
‘COLLECTION ~ LAGUNA/BUFF was recolved from Mr, Dan Peplinskl of DESIGN
RESQURCES, INC., 601 Unlon Street, Sulte 4310, Seatlle, WA 98101-2327. The request was to

datermine the leather fiber content, '

AB CRY PROCEPURE

In ordar {0 express 'tﬁa composhlon data on a molstura-free ﬁasis. molsture content was
determined from the lose in weight after drying in & forcad air clrculation oven at 102°C,

Total Kjeldahi Nitrogen {TKN) content was determined using ASTM D 2868, Standard Test
Method for Nitrogen Content (Kjeldshl) end Hide Substance Content of Leather. In this
procedure, the ground-up specimen |Is digastad with acid In the presence of a catalyst to convert
the nitrogean to the ammonlum {on, which Is non-volatile under the highly acldic conditions. The
acid mixture Is then made afkeline, and the liberated ammonia distifled Into boric acid solution,
which absorhs the ammonia. Finally, the amount of ammonia in the borle acld is determined by
gﬂnf ict:‘ttmlinn with standardized acld to datermine the end-polnt. The analysls was performed In
plicate. )

RESULTS

Table 1. HIDE SUBSTANCE & LEATHER FIBER CONTENT

L - it ]L " o , A H Sl .5

[ B 1904 Il 2181 | 12,080

Page fof 3
Report #18249 [Design Resources, Inc.)




RP F RESLULTS

Hide substance |s derived by multiplying the organle nitrogen content from the TKN procedure by
5.62, which Is a precise analylica) constant. A higher hids substance result correlates to a higher
lanther fiber content, but hide substance values are not directly equlvalent to laather fiber
content:

Hide substance results are a measura of the hide fiber content as though It were un-tannad and
unprocesaed, while feather fibers in both real leather. and bonded leather also comprise tanning
egents {such as chromium salts or vegetable tannins), retenning agents {halisral or manmada),
. dyes, falliquors (lubricating ofls), salts, and other process chemicals, Thewe substances are
chemically combined with ths leather fibers; they are part of the leather [tself,-buf are not
messtired by the analytical procedure. This means that to dedve an approximation of the actual
leather fiber content In bontled Isather, a correlation factor must bo applied ta the hide substance
resuits.

Previcus test results obtalned ot the Leather Resoarch Laboratory have been In the range of 67
to 77 percent, This range reflacts the fact that diferant types of leather are manufactured
diffarently, depending on the specific physical and aesthetlc aliributes considered important or
approptiate for the intended end use. This means that oh average, real or genulme lkeather can be
assumed to contaln approxXimately 72% hide stbstance. ]

The analytical hide substance reaults are exact, and so provide the most reliable and precise way
of expressing the leather fibar content, However, by applying the 72% facior discussed abave,
we can esfimate the actual leather fibar confent of the product as shown In the final column In the
Table.

0 CTIONAL § CTURE

The attached photomicrograph {page 3) shows the struclural architecture of the VENETO
BONDED LEATHER COLLECTION ~ LAGUNA/BUFF as seen at a magnification of 40x, Leather
fibers comprise the undersida of the product, with the rest being engineerad using a layered
combination of woven and non-woven synihetic materiels.

Dr. Nicholes J. Cory Cletta Fambrough
Direcior ' Rossarch Assoclote

Page2of 3
Report #18249 (Design Resources, Inc.)




CROSS-SECTION THROUGH
VENETO BONDED LEATHER COLLECTION — LAGUNA/BUFF
{40x MAGNIFICATION)

Page3 of 3
Report #18249 (Design Resources, c.)
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. Yan Peplinski

From: Rhonda Price [pricerf@uc.edti]

Sent: Thursday, March 22, 2007 10:28 AM
To: alannaness@designresourcesinc.com
Ce: ‘Nick Cory'; "Kadirdonmez!

Subjact: Report 18206
Importance: -High .
Attachments: 16295 Design Resourcas.pdf

Mr. Naness:

Alftached you will find report 18295, Bonded Leather Performance Testing / Veneto Bonded Leather Collection -
Laguna/Bufi,

If we can be of additicnal assistance, please do not hesltate contacting us.
Best Regards,
Rhonda F. Price

Leather Research Laboratory
University of Cincinnati
5907 Conter Hill Ave.
Building C
Glgclnnatl. Ohlo 46224

3 _ .

]

Tet: (513) 242-6300
Fay: (513) 242-8707




Ledther Rasearch Laboratory
University of Cincinnatl
Building C

5997 Center Hill Avenue
Cincinnati OH 45224

Phone  (513) 242-6300
Fax (513) 242-9797
Web www.leathemsa.org_

Laboratory Report Number: 18285
Date of Report: March 22, 2007
'BONDED L EATHER PERFORMANCE TESTING

SAMPLE INFORMATION

On February 18, 2007, a sample of material labeled as VENETO BONDED LEATHER
COLLECTION ~ LAGUNAJ/BUFF was recelved from Alan Naness of DESIGN RESOURCES,
ING,, 801 Union Streat, Sulte 4310, Seaile, WA 98101-2327. Mr, Naness requested s
confinuation of the original work (report #18249) in the form of testing for colorfastness to rubbing,
fight fastneas, and abraslon resistanoe.

LABORATORY PROCEDURE

The test samples were conditionsd fn a constant iemperature and humidity faboratory mainiained .
at 72°F and 50% relative humidity for 24 hours prior to testing, s required by ASTM D 1610
{Conditioning Leather and Leathsr Froducts for Testing). Duplicale samples labeled as *A® and
“B" were testad.

Crocking resistance was tested by fastening the apscimen onto an AATCC crockmster, and
rubblng the finished side with a white crock test cloth under controlled conditions (AATCC 8).
Color ransfer to the white cloth was assessed by compatlson with the AATCC chromatie
transference scale (IS0 IS-R 1060 Part 3) ualng an Atlas “Color-Chex" light booth with daylight
ighting conditions.

Oscillatory abraslon resistence was measured using the Wyzenbesk abrader (ASTM D 4167),
which tests the abraslon reslstance of the finish by subjecting the specimen to a unidirections
fubbing action under standardized conditions of pressure, tenslon and abrasive action. The
abraglve cloth used was No. 8 canvas duck cloth, end testing was performed with 3 Ibs of tension
and 2 ibs of pressure to 30,000 cycles. .

Colorfastness to xenon light (AATGC method 16E) was tasted using an Atias Cl 4000 Weather-
Ometor, The sampies wers svaluated using the Color-Chex light booth and the AATCC Gray
soale (ISO R105A, Part 2},

Reslstance to abraslon from mbblng (dry, wat & artlﬂclal perspiration) was delermined using a
VESLIC rub fastness testing machine according to standard test methods IUF 480. In this test,

" samples measuring 120 x 20mm are clampad under tenslon on a horlzontal metal platform, and

then rubbed with a plece of standarg wool felt pad measuring 15 % 15mm. Each pad Is held
ageinst the test sample under standard pressure, exerted by a total rubbing arm welght of 1000g.
The rubbing actfon Is Iinear, with the felt pad traveling 35mm In each direction. The test is
performed with the felt pad under thres separate conditlons: (1) Dry; (2) Wetled with distilied
waler, and; (3) Wetted with ariificial perspiration solution.

Page 1 of 3
Report #18295 (Deslyn Resotirces, ng.)



Eglt Pad Rating System
Tha degrea of color transfar from the leather fo the fell rubbing pad was measured using the
AATCC Gray Scale for Evaluating Stalning (18O Intematlonal Standard 106/A03): .

*  Maximum rating = 5 (this rapresents zero coler transfer to tha falt pad);
«  Minimum reting = 1 (this represents major color transfar),

Finish Surface Rafing System .
Although the degree of damage axhibited by the saemple I not perl of the officlel test method, we

consider that It is important to avaluate the finish surface afler tesiing, beceuse damage or color
thange to the Jeather Iz what the customer is moet likely o notice and complaln about, The scale
rating system (Flgure 1) was used to grade damags to the leather,

:

RESULTS
Table 1. crockln_g Reslutanca .
I - A [ . _jzaro cnlor lransfer) _JI 4.5 (slight color tran: tra r} |
B [ b (zero color transfer) |_ 4.5 (slight color transfer) }
interpratation of Resuits:
5 = Zaro ¢olor transfer 1o test cloth

1 = Maximum color transfer

Tahla 2. Wyzenbaek (Osclliatory) Abrasion Raslstance #8 Duck cloth

interpretation of Results:
Any wear through the finish 1o the underlying materlal after 30,000 cycies ls normally considered
afallure. In this case, the samples exhiblied etsolutely no slgns of any wear.

Table 3. __Colorlasiness to Xenon l.!ght (AATCC 18E)

1680 k.!!m‘

1 80 kd/im*

l 40 k.lim”

| 20 kdim* . o
Interpretation of Results:.

6 (the maximum) represents zero oolor change (best possible performanca), while 1 {the
minimum) represents major color change, These samples exhiblied relatively extenslve
vellowing of the finish surface es the exposure to UV light Increased.

Page 2 of 3
Report #18295 (Desfgn Resources, inc.}
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Table 4. Veslic Rubbing Abrasion Raslstance Results

- s

,. [ ; 5 1
intarpretation of Resuits;

5 (the maximum) represents zero color change, and 1 (the minimum) reptasents major color
change.

Figure 1. Finish Surface Evaluation codas (whern nggllcable)

:_i] ng s R I i RSB
4 |[ Bare Barely Noticaable H [| Flnlsh Shindar — |
Il QObvious . Il R ][ Finish demaga extends to leather aubstrate

2 IRaIatlven(__Extensive
11| Extensive

'—TW
] A

SUMMARY

The sample exhibltad no significant color transfer and very good abrasion resistance propertias.
However, the finish yeliowad significanily upon sxposure to UV light.

Gk B

Dr N!cholas J. COry - . _ Kadir Donmez
Director Rosearch Assoclote

Page 3of 3
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| van Peplinskl

From; Dan Peplinskl [danpep@designresourcesine.comj
Sent:  Monday, February 18, 2007 11:13 AM

Ta:  Nick Gory'

Subject: RE: Byeast leathar

Thanks Nickl That is greet to hear, We've worked very hand In the past 6 weeks to developing over 40 SKUs of our Venato Colloction in an
attempt tv create the entire spacirum of leather looks snd hand for upholstery,

Ohbvlously, the ong | sent you Is meant 1o imitate low-end correcled grain leather (and len't that attractive), but we have some others that we think
do a-decent job of fooling fotks al the anlline full-grein end of the spostrum as wal.

Regards, '
Dan ‘ R

From: Nick Cory [maitto:coryn]@uc.edu)
Sant: Monday, February 19, 2007 11:06 AM
To: Dan Peplinskr

Subject: RE: Bycast leather

Thanks Dan,

By the way, your “Veneto” product ecares me. I've never encountered a synthetic / bonded product with such a
corvincing lock and feel aa this. I¥'s really incredible.

Beat regards,

Niek.

Micholas J, Cory

ctor
Leather Research Labotataty
UNIVERSITY of CINCINNATI
5997 Centor Hill Avenue
Cincinnati, OH 45224
uUsa

www.\eatherysa org

‘From: Dan Peplinskl [mallto:danpep@designresourcesinc.com]
-Sent: Monday, February 19, 2007 1:39 PM

To? "Nick Cory'

Subject: RE: Bycast leather

Nick,

Pleasa procgad per your recommendetion, and thaﬁk you for the discounted price.
Regards, '

Dan

From: Nick Cory [mallto:corynj@uc.edu]
Sent: Monday, February 19, 2007 10:36 AM
To: "Dan Pepilnskl

Subject: RE: Bycast leather

Dan,

The :amples arrivad today. The report on the leather fiber content far the bonded leather wilt be with you sarly next
wee

Our recommended testing program for the Bycast fabric is attached. I'll wait to hear fram you befora commencing the
wicity testing; don't hesitate to contact me with any questions.

7/2612007



Pags 2 of 4

{ regards,
Nk Cory.

Dr. Nicholas J, Coty
Director
Leather Regearch
UMNIVERSITY of CINCINNATE
3997 Center Hill Aveiine
Cincinnatl, OH 45224
usa .
&

From: Dan Peplinsid [mailto:danpep@designresourcasine.com)
Serit: Friday, February 15, 2007 11:38 AM

To: 'Nick Cory'

Subject: RE: Bycast leather

Cr. Cory,
Today | am sanding you vie DHL 2 samples that we would Rke tested by your lab,

1. Bonded Leaather: | heve included 1 yard of our bonded [eather arficle called Veneio, No physical lesis avs nesdad —ws have aiready
performed thoee teats elsewhsre. However, we would like you 1o conduct compgsition testing to determine the % of each
component, espacially the leather fibars. Please provide me s quots via e-mak.

2.  Bygast Fabric (our article named Renalssance) with zn embogeed Ostrich pattern emboseed: We need this liem lested to
g;::lrggne m ?fﬂtmmonam of thia articla might be harmfu! to humans in its intended use as upholstery cover. Agaln, please

a quote via e-mail,

The package wil be delivered Tussday, 2/16/07; waybll 2018 283 5256,

ﬂui' ragards,
|

From: Nick Cory [mallto:corymj@uc.edu]
Sent: Tuesday, January 16, 2007 10:22 AM
Yo: 'Dan Peplinskf!

Subject: RE: Bycast leather

Impoitance: High

ppy New Year Dan,
Our standard recommended testing package for leather (included bonded and Bycast leather) Intended for use as
uphblstery Is attached.
However, if your budget dictates a more focused, restricted approach, just tet me know, and Il cut out a faw of the
less critical tosts.
g you do deckde to proceed, please send the sample {stze approx. 3 x 3 feet minimum if pogsibie) to the address
alow, .
Bast ragards,
Nick.

Dr, Nicholas . Cory

Director

Leather Regearch Laboratory
UNYVERSITY of CINCINNATI
5997 Center Hill Avenne
Clnclnnati, OH 45224

USA .

www. leatherusa.org

From: Dan Pepiinskl [mailto:danpep@designresourcesinc.com)
Sant: Monday, January 15, 2007 11:08 AM
s "Nick Cory'

7_,2 ;

o
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,ects RE: Bycast leather

Happy New Year Nick.

We have sample “bonded leather” material that wa'd like 1o have tested for composition and suitabllly for use on upholstery.

How big of & plece would you reguive and can you give me an estimate of the cost? .

Should | send IL to your atlentien at the address betow? 7

Appreciate your help,
Darr i

From: Nick Cory [mailtoicotynj@uc.edu]
Sent: Monday, December 11, 2006 9;19 AM
Tot 'Dan Peplinski’

Subject: RE: Bycast leather

H.i Dan,
ABSOLUTELY NOTI

Th%j!'-'ederal Trade Commission's Guides for select Leather and Imitation Leather Products (16 CFR Part 24) states
that:

“A matertal in an industry product that contains ground, puiverized, shredded, reconstituted, or bonded leather
and thus_is not wholly the hide of an anima! should not be represented dlrectly of by implication, as being
leather.’

To label or otherwise describe the material as “leather” would conflict with the regulation. Also, as the product
‘c{setl certainly has the appearance of teather, it would constitute deceptive practice if the product were not

The material needs to be labeled as:
1) “Not leather”, or;
2) $Reconstituted leather” of “Bonded leather”

If “Reconstituted leather” or “Bonded leather” {or similar) is used, the FTC requires the percentage of leather
fibers and the percentage of non-leather substances contained in the material to be disclosed in the label. Of
course, almost all companies prafer to label such matertal as “Bonded leather”, and {f the percentage of
leather fibers is not known, we can fingd oyt for you using chemical analysts, as well as doing all the physical
tests that will be necessary to determine whether it is fit for the intended purpose.

Sincerely,
Nick Cory,

Dr. Nicholas J, Cory

Director

Leather Ressarch La.borawxy
UNIVERSITY of CIRCINNATI
5997 Center Hill Avenue
Cincinnati

OH 46224

Telephone (513) 242-6300

www.legtherusa.org

From: Dan Peplinskl [malito:danpep@designresourcesinc.com]
‘ wt: Monday, December 11, 2006 11:29 AM

362007
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é\ - .¢ks Bycast leather

Hellod

For years we have imported byoaot leather (apiit leather backing with a Polyurethane face) info the USA for use on furnfture. As you know, this
wpay:i?anicla Is widaly marketed as “leath as' Y ) :

—Waﬁbwrecanﬂy Iocated & womewhat different typuofar!!cle ‘The face 1a Polyurethans.. However, the PU is not applled 1o a spiit. Instead, the
hauklng I reconstituied amall fauther bifs/scrap:

Obviously, we will need to test ihis article Tor suitublifiy on fumiture, But at the moment, we'd ba very Interestod In your opinion; Can this type
of article stlil be ¢haracterized as leather in the USA?

Please advise me via e-mall, or if | should contact a specifio individual at LIA, please forward the contact detalls,

Thanks very much for your prompt responsel
Ragartls,

Dan Peplinski
Chief Operating Officer
Design Resources Inc.
208-524-3010

ot
o
By

Tesn

'&)_42007 '
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. «Peplinski

From: Rhenda Price [pricerf@ue.edu]

Sent: Thursday, March 22, 2007 1028 AM
To: glannansss@designresourcesinc.com
Ce: Nick Cory"; 'Kadirdonmez'

Sublect:  Report 18205
Importance: . High
Altachments: 18206 Desigh Raesources.pdf

Mr. Naness:

Altached yous will find report 78285, Bonded Leather Performance Testing / Veneto Bonded Leather Collactlon -
Laguna/Buiff,

Ifwe can be of additional assistance, please do not hesitate contacting us.
Best;_'.Regards,
Rhonda F. Price

Leather Research Laporatory
Universlty of Cincinnafl

6897 Center Hill Ave,
Building C

Chnginnati, Ohlo 45224

USJ\ B ,

Dl
Tl (613) 242-6300
Fax:+{513) 242-9707

4

[.
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- 4 Peplinskl

From: Nick Cory [corynj@ue.edu]
Sént:  Friday, March 23, 2007 10:18 AM

To: ‘Alan Naness - Deslgn Resources inc.'
Sublect: RE: Reporf 18205

Hl Alan,
We greaﬂy appreciated the opporiunity to serve you, and wi ahnrays strive to earn your respact
Eems‘: regards, .

Dr. Nicholas J. Cory

Direcior

Leather Research Lab
UNFVERSITY OF CINCINNATI
6897 Center Hill Avenue
Cincinnatl, OH 45224

wrws leathersa.org

Frome Alan Naness - Design Resaurces Inc. [malim'alannaness@deslgnmmmesmcmm]
Sent: Friday, March 23, 2007 1:50 PM

To: pricerf@uc.edu

Cc: Nick Cory'; "Kadirdonmez'

Subject: RE: Report 18295

Thank you for getting thls done so quicklyl
Kindesi reégards,
A laness

—-Original Message-~—
From: Rhonda Price [malito:priceri@ue.edu}
Sent: Thursday, March 22, 2007 9:28 AM

. ‘Tot alannaness@designresourcesd ne.com
Cet "Nick Cory’; 'Kadirdonmez’
Subjact: Report 18295 .
Importance: High

Mr Naness:

Attachad you will find report 78295, Bonded Leafhor Porformance Testing / Veneto Bonded Leather Coﬂocﬂon -
i Lagunafsuﬁ

i if we can be of additional assistance, please do not hesitate contacting us.
Best Regards.
Rhonda F, Price

Leather T Regearch Laboratory
University of Cincinmati
5897 Cenler Hill Ave,
Bullding C
clnelnnatl Ohlo 45224

. USA

hitp:hevew Jaathemsa.org
Tel: (813)242-6300
Fax: (513) 242-8797

Mapow
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ProGluest

Databases selected: Multiple databases...

Chemist fears confusion over imitators may hurt category
Joan Gunin. Furniture Today. High Point; Jul 2, 2007. Vol. 31, Iss. 42; pg. 13

Abstract {Summary) .

"To call it teather' is outright deception, outright fraud,” said {Nicholas Coty), director of the Leather Research
tahoratory at the University of Cincinnati, of honded leather. "If's not leather.... It's a synthetic that has leather fibers
glued to the underside."

Full Text (420 words)
Copyright Reed Business Informalion, a division of Reed Elsevier, inc. Juf 2, 2007

Cincinnati— As a leather chemist, Nicholas Cory does not want leather's reputation to be tamighed by alternative
products such as bonded leather.

"To call it 'leather' Is outright deception, cutright fraud," said Cory, director of the Leather Research Laboratoly af the
University of Cincinnati, of bonded leather, "it's not leather.... It's a synthetic that has leather fibers glued to the
 underside." ,

Cory Is crusading to educate people about this new leather imitator. Not only Is the terminology confusing to
consumers, but he fears a bad experience with bonded products could harm genuine leather's mage and make
consumers shy away from the real desl In the future.

“When it gets fabricated inte a chalr or a sofa, the consumer never gets to touch or see the real leather content,” he
said.

Further complicating the Issue is the fact that another type of honded leather already exists, while the new upstart is
also being referred to as bonded ieathar.

The original bonded leather has been around for many years, Cory sald, noting it Is prevalent in such items as
children's toy holsters but is not strong enough for seating surfaces.

This true bonded leather, Cory said, is a sheet of ground-up leather flbers embedded in a latex matrix, bound together
with a fixative. o

The new bonded product being used for upholstery features several layers of laminated material. These layers
include a polyurethane finish; a thick layer of non-woven polyurethane-type material; a woven synthetic textile; and a
thin layer of leather fibers that have not been bound to each other but glued to the underside of the laminate, he said.

The old bonded teather contains 50% to 90% leather fiber and the new product has tess than 20%, but the two are
identified by the manufacturing process, not leather content, he said. :

Clting the Dictionary of Leather Terminology, Cory said, once leather has been pulverized, it is no longer leather: "If
tanned hide or skin has been disintegrated mechanically andfor chemically into fibrous particles, small pieces or
powders, and then with or without a bonding agent is made Into sheets or forms, such sheets or farms are not
leather.”

It's difficult to get terminology changed, he said. "(Bonded leather) is with us; it's here. But these companles are
actually manufacturing synthetic laminated produets,”

Bycast is stll leather because it refers to tha process of coating a leather hide with polyurethane, not grinding it. The
two-ply product also can be called "polyurethane leather laminate” or “leather polyurethane laminate,” depending on
which material Is thicker. .
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October 24, 2007

Larry S. Gangnes, Esqg.

Lane Powell PC

1420 Fifth Avenue, Suite 4100
Seattle, WA 98101

Dear Mr. Gangnes:

I am in receipt of your correspondence to John Wittenborn dated September 10, 2007,
and wish to provide you with a written response. I apologize for the delay in getting back to you.
It seems clear that Design Resources Inc. (“*DRI”) has misundersiood the intent and potential
impact of LIA's July 23, 2007 Comments to the Federai Trade Commission (“FTC")

© recommending revisions to the Guides for Select Leather and Imitation Leather Products

(“Leather Guides™). We would-like-te woerk together to resolve that- misunderstanding or at least.
clarify the basis for any disagreement-bstween-the Leather Industriss-of America (“LIA).and
BRJ. While DRI and LIA may disegtee as to whether the current FTC Leather Guides provide
sufficient guidance to protect the interests of LIA members and the leather manufacturing
industry, I am hopeful that we can alleviate any concern that DRI may have as to LIA’s motives
for filing its July Comments and taking the position that it has regarding the definition of bonded

leather,

Roitnibiglam ; D isstetentents in its letter to Dr. Nick Cory
of August 30 200’? your Scptember 10 2007 Ietter to Jo}m Wittenborn , and DRI’s August 13,
2007 Comments to the FTC regarding LIA’s alleged failure to inform DRI of its position on the
issue of bonded leather and its plan to comment to the FTC on this issue. Although DRI states to
the FTC in its August 13 Comments that it only learned of LIA’s position on bonded leather
upon review of LIA’s FTC Comments sometime in early August, this statement is not correct. In
fact, LIA provided full and complete advance notice to DRI, not only of its position on the
proper definition of bonded leather, but also of its plan to submit comments to FTC on this issue,

" and the draft Comments themselves.

EIA first provided DRI netioe-of its intent to submit comments in response to the FTC’s
Request for Comment on the Leathor Guides nearly itwo months in-advance of its planngd
submission: See Attachment A (John Wittenborn émail dated June 7, 2007 to Alan Naness of
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DRI). In that notice, LIA expressly notes that the FTC is secking comments on definitions
pertaining to leather and the terms that advertisers can and cannot use in making markeéting
claims for leather products. LIA asked DRI and the other LIA members at that time for feedback
on these issues, DRI provided no comment or feedback of any type.

E1A then provided BRI« draft copy of its Gomments for review prior to submission tg
the FTC, and asked for any responses to be submitted immediately so they could be considereq
in-sufficient time-to allew any revisions to.the draft Comments (in order to meet the FTC
comment deadline). See Attachment B (John Wittenborn email dated July 20, 2007 to Alan
Naness of DRI). Again, LIA received no response or objection whatsoever from DRI to LIA’s
plan to submit its comments, and no comment or objection to the draft Comments. A review of
the draft Comments submitted to DRI demonstrates that they are identical in all relevant respects
to the final Commenis submitted to the FTC, and about which DRI now raises strenuous
objection. Finally, LIA provided a final copy of its Comments to DRI on July 25, 2007, two
days after submitting them to the FTC and certainly well in advance of when DRI claims it first
learned of the Comments. See Attachment C (John Wittenborn email dated July 25 to Alan
Naness of DRI enclosing FT'C Comments).

DRI’s claim that it lacked knowledge of L1A’s position and intent on the issue of how
bonded leather ought to be defined prior to LIA’s FTC submission is whoily inaccurate.
Misstatemients of this type, in particularto the FT'C, serve no one’s interests and simply further
venfuse tis issuss. ‘

As to the substance of LIA’s position, we disagree with DRI that the current FTC.
definition of-‘bonded leather is suffiotent;, and firmly belisve that a revision to- the definition as.
réecommended in our FFC Commaents would serve the interests. of the Jeather manufacturing
industry. Fundamentally, A s position is based en-the-fivt that the marketing of non-leather ar
gsgentially non:leather material as “bhended leather” will negatively imnpact the leather
mariufacturing industey. Ri¥ indiSpdtably-Loli’s right-and duty to take actien that advances the
interests of the leather indusiry...

LIA has no knowledge or understanding of whether advancement of this position will
negatively impact DRI's ability to market its NextLeather™! line of products. However, even if
this is the case —and we’ve seen no evidence to support this presumption — LIA views this as an
unfortunate, but unavoidable circumstance. DRI surely cannot expect LIA to revise its position
simply in order to advance DRI’s marketing opportunities at the expense of the bulk of the
leather manufacturing industry.

! For ease of reference, I refer to DRI’s product througheut this cotrespondence as
NextLeather™, Howcver, as you know, prior to establishing the trade name
NexiLeather™, DRI referred to the material at issue as “Veneto Bonded Leather.”
References to NextLeather™ herein are intended to refer to the mater:al provided to the
LIA Laboratory in February 2007 for testing; : :
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In an attempt either to convince LIA to retract its position or to refocus the FTC from the
real issue, DRI has improperly and completely unjustifiably called into question the motives of
LIA and Dr. Nick Cory on this matter. You accuse Dr, Cory of allowing DRI’s competitors to
“have a hand in fashioning LIA’s Comments and recommended a definition of bonded leather”
in order to “sabotage” DRI’s NextLeather™ product. This is nonsense and offensive, MNeither
BroGory ot LIA Wit ddvied orinflusnesd by DRI's oompetitols of iy ieswe. dndaetyRdA’ %
fesommendation on- @h@muwwn m*ﬁa@dﬁﬁ?ﬂﬁﬁn ﬁﬁbanded =laaﬂmbwmpsmwmaaﬂq u;dcmwauy
with the existin i

g
g,

(“TULTCS") dihr { the IULTCS emmon
strengthen the definition of bonded leathcr b?rmqmmﬂmhmpmdmiﬁmkﬁxﬁmhmmsmm a

f., Shoeter -roll .efJeather mutenialyalbeii-bonded-togather with-some sovi-of ndhesive-or vesin,
- wterial  This definition precludes material that is essentially not leather (either synthetic or

non-synthetic textile or other non-leather material) from being called bonded leather simply and
only because a layer of leather fiber is added to it. LiAds-position serves10 retain-asmueh-purity
inthe-deathermarket as possitile; snd, sonsistent with that liisforieal-principle; wishes in this
ilistance ta preventa non<leather mitterial fram bsing marketed ag leather, even.underthe.

subeategory bended leather, Eo

DRI’s product is not bonded leathc @ Ttisnot-teatheratall a} hile, as Dr. Cory has
advised, the NextLeather™ product tested 8“L1A’s Laboratory mi#¥ have many admirable -~ and
presumably marketable -- qualities (i.e. durability, performance, etc.), it should not be marketed
as leather or bonded leather. Even DRI seeins 1o recognize that Noxtl.eather™ is not leather (or
bonded leather), but simply indtates-a genuine teatherpreduct. In response to an email Dr.
Cory sent to DRI expressing how amazing and “scary” an imitation the NextLeather™ product
seemed upon initial visual examination, BRI's-representative responded that the spesific sample
sent to-Dr. Cory was “meafit to™fmirine Tovwent correeted-grafn Teathet” and that BRI bas other
lires of product in the NextLeather™ spectrum that “de-a decent job of fooking folks at the
aniffine full-grain end of the spectrum as well.” See attachment D (Dan Peplmskz s email dated
February 19, 2007 to Dr. Nick Cory) (emphasns added).

et

NextLeather™ is a polyurethane coated woven and non-woven synthetic laminate backed
with a thin layer {composing less than twenty percent of the material) of leather fiber adhered to
its base or undemde Phiese leathor fbers do-1ot-provide any value te the preduet, as they

yHeliedor-seuhbyanyone using the product in its mtcnded apphcatzon, wek-give the
pfeﬂwet ny mlmr@m«’ad@i&ﬁml walue. The inclusion of this dindsyemelisutiefter should not,
in LIA’s view, be sufficient to market this product as bonded or any type of leather. This
position is based on EIA’s leng-standifg ard KiRcHedl migsion of protecting the Teather
marketplace from praducts that imitate leather, but-are not-actual leather, Whitethe industoy
reenguizes there is & place-for bonded-teather produsts; it simply does not agree with DRI that its
Newtlseather™ praduet qualifies-as-a-bended leathsr-material. .

#et DRIy fevtationthutDr-Gompintentionally-misled DRI that its NextLeather™
material was bonded leather, this presumption is absolutely wrong. Although DRI is incorrect
that Dr. Cory took inconsistent positions in communications with DRI and the FTC, we believe
we now undetstand how and why this misunderstanding arose. We hope a fult appreciation of
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the circumstances surrounding Dr. Cory’s relationship with DRI will demonstrate that Dr. Cory
certainly in no way intended to mislead DRI on this issue.

First, if you review the email correspondence between Dr. Cory and DRI -- which was
the sole manner of communication between Dr, Cory and DRI during the relevant period of time
-- you will see, contrary to your representation to the FTC, that Bre-@uryalidunasaforto-Biklis
Mertheatlver*™-protiuct 4s boncheddesther-orin ity way indisate-thata-bsifeved-thet the titesial,
wesborrded tvathet vnee fe tested shematerial, You are correct in stating that, prior to receipt
of the material from DRI, Dr. Cory assumed that DRI's material was bonded leather. But this
assumption was based solely on DRI's description of the material, as Dr. Cory had never seen
the material and was not familiar with it.

Specifically, and as you know, the first knowledge Dr. Cory had of DRI’s material was
when DRI, per email dated December 11, 2006 from Dan Peplinski, asked Dr. Cory whether the
NextL.eather™ materisl could be called “leather.” Mr. Peplinski described the material as having
a polyurethane face, but, instead of the polyurethane being backed 1o split Jeather, he said it was
backed with “reconstituted small {eather bits/scraps.” See Attachment E (Dan Peplinski email
dated December, 11, 2006 to Dr. Cory). In his description of the product, Mr. Peplinski did not
identify any material other than the polyurethane face and the reconstituted small leather
bits/scraps. Bused-on this deseription, Dr. Cory informed Mr. Poplinisks that the material was not
teuther, and had-to be marksted and classified as cither “not leathet,” “Recanstituted leather” or
"Bonded leather.” Based on the information available to Dr. Cory at the time, he was not able to
determine which of those terms most appropriately described the material.

The next correspondence between the parties was from Mr. Peplinski to Dr. Cory. In it
Mr. Peplinski states, “We have sample “bonded leathet” material that we would like to have
tested . ..” See Attachment F (Dan Peplinski email dated January 15, 2007 to Dr. Cory).
Additionally, Mr. Peplinski wrote to Dr. Cory:
Today, I am sending you via DHL 2 samples that we would like tested by your

lab.
1. Bonded Lenther: I have included 1 yard of a bonded leather article called

Vensto. No physical tests are needed- we have already performed those tests
elsewhere. However, we would like you to conduct compesition testing to
determine the % of each component, especially the leather fibers.

See Attachment G (Dan Peplinski email dated February 16, 2007 to Dr, Cory).

Subsequent to these communications with DRI, Br.-Gery did-referto-the mutorial as.
bunder leather, but those references were clearly based ori DRy initial Devernber 11"
Heseription of the:material (consistent with the definition of bonded leather), and DRI’s self-
classification of the material as bonded leather.

Dr. Cory obtained samples of the DRI material on February 19, 2007. -8y envail on that
dute, afler-having-had-an-opportunity to do a visual-and tactile-inspection-ef.the samples, but .
prior to conducting any laboratory analysts, Dr. Cory referred to the material as
“synthetic/bended.” Dr. Cory then conducted a Jaboratory analysis and discovered that the
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material is not bonded leather. In fact, the Laboratory analysis demonstrates that the product is
not composed of leather or even leather fiber in any material respect and that the leather fibers
adhered to the product are not bound to each other in a continuous matrix or layer. The material
is composed of a thick layer of polyurethane applied to a synthetic laminate, The-leather “gain?
ambaessed upon the polyursthane surface and the thih coating of leather fibers on the undersidg,
merely oreate the illusion of leather.

Dr. Cory’s laboratory analysis convinced him that DRI's product was not bonded leather,
Imhindsight; porhaps Dr. Cory should have included an explicit epinion that DRI’s product was,
not bonded leather in his February 26, 2007 report to DRE.  However, the purpose of the report
was hot to provide an opinion on whether or not this material was in fact bonded leather, but,
rather, to identify the specific composition of the material. The sole reason Dr. Cory did not go
beyond the purpose of the report and provide a clearly stated opinion that the material is not
bonded leather is because he did not want to offend a new customer, and believed that an opinion
on correct labeling for the product was cutside the scope of the requested work. Menetheless; he
took the inltiative of subtly alerting DRI to the real status of its product by adding a-final,
paragraph to the report entitled “Cross-Seetional Structure,” In this paragraph, Dr. Cory took
care to describe the true structure of the material while avoiding any reference to the term
“bonded leather” as a way of suggesting to DRI that the product had been ineorsectly {abeled. It
is now clear, though, that D¢, Cory could have been more direct in this:matter and-sxprassly
communicated his concerns to DRI, 1t was Dr. Cory’s desire to court DR as a new and highly
valued client that causéd him to take the approach that ultimately may have created somg
confusion regarding his view of the nature of DRI's product.

LIA and Dr. Cory regret any confusion caused by Dr. Cory’s decision not to explicitly
state his opinion that DRI's material was not bonded leather in the Laboratory report. However,
an examination of the email communications between DRI and Dr. Cory subsequent o Dr.
Cory's laboratory analysis of DRI’s material shows that Dr. Cory did not again refer to the
material as bonded leather.

Finally, as to the issue of confidentiality, the LIA Laboratory dees, in fact, effer to.
conduct confidential testing of various types of materials. However, BRI naver requssted that its-
migterial be treated confidentially, or even raised the notion of confidential testing with Dz, Cory,
Dr. Cory was unaware of DRI's desire to have its materials treated confidentially until Iuly 26,
2007, six months gffer it engaged Dr. Cory to conduet testing on its material and over four
months afier Dr. Cory provided DRI with its final report on this materjal.

Indeed, sample materials nearly identical to DRI's NextLeather™ samples also were
provided to LIA’s Laboratory for testing by other laboratory customers. This makes it clear that
DRT was not intending to treat its material as confidential. To the contrary, DRI was broadly
disseminating the material in the marketplace in an attempt to market this new product,
Accordingly, even if DRI had requested the Laboratory to treat the materials or test results
confidentially, BRI’s own dissemination of the material into the public domain renders its
expressions of concern over LIA’s generic reference to-the material in its FTC Comnients as

,  disingenuous.
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Moreover, while LIA included a picture of DRI's product and-desetiption of
NewrtLeathei™ in its FTC Comments, LIA refrained from including any company or trade name
information in the Comments, thereby preserving the confidentiality of DR1's NextLeather™

product.

To conclude, LIA certainly appreciates DRI's right to take a position contrary to the trade

assoc:anon on this issue, and we hope DRI understands that LIA has every right to take a

2 srethakdgix Mwm%&h&&whsmmﬁmhmn@mﬂm even if, under the particular
c:rcumstances, DRI views this position as contrary to its interests. While we find the
disagreement between LIA and DRI unfortunate, we accept it and hope that DRI will remain a
member of LIA. However, we find DRI’s attribution of ill or improper motives to LIA and Dy,
Cory to be wholly inapproprivts and compietely unfounded. We certainly hope this
correspondence will clarify LIA’s position and purpose, resolve any misunderstandings and end
any and all further disparaging statements by DRI regarding LIA’s motives in commenting on
the FTC definition of bonded leather.

LTA’s-mission for its 90 years of existence has been to serve the interests of the U.8.
tanning industry and the companies that manufacturer and market leather. Fhe LTA Lab has
served the industry for nearly as leng as an-independsnt fasility dedicated to-research, education
and testing of leather. Qur comments to the FT'C were intendad to protect the-industry, and make
the Leather Guides consistent with global practices.

I am more than willing to discuss this matter with you directly if you believe further
discussions would be productive. Please feel free to contact me if you are interested in talking

further.,

K McMaz%, ‘

Counsel to
Leather Industries of America
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LEATHER INDUSTRIES of AMERICA

MEMORANDUM

TO: LEATHER INDUSTRIES OF AMERICA
FROM:  JOHN WITTENBORN
DATE: JUNE 26, 2008

RE: - FTC’S GUIDES FOR SELECT LEATHER AND IMITATION LEATHER
PRODUCTS: FINAL RULE

L. Introduction

On June 18, 2008, the Federal Trade Commission (“FTC” or “Commission”) published
its final determination regarding proposed changes to the Guides for Select Leather and Imitation
Leather Products (“Guides™) with consideration of the comments received. The FTC decided to
retain the Leather Guides without change from the current form. See 73 Fed. Reg. 34,626 (June
18, 2008).

During the comment period, the FTC received comments from the following
organizations: LIA, the Footwear Distributors and Retailers of America (“FDRA™), the Sponge
and Chamois Institute (*SCI”), and Design Resources, Inc. (“DRI”). LIA’s comments generally
sought to make the leather guides consistent with international terms and definitions. FDRA’s
comments sought exclusion of footwear from the scope of the Leather Guides. SCI requested the
addition of a definition for “chamois,” which was also a part of LIA’s comment. DRI requested
that the FTC not make any changes with respect to “bonded leather.”

In deciding to retain the Guides in their current form, the Commission noted that the
Guides already addressed the issues LIA was attempting to modify, For example, the
Commission agreed with LIA that the term “leatherette” may be deceptive; however, it
determined there was no need for a specific definition of “leatherette” because Section 24. 2(a) of
the Guides already provides guidance for content disclosure of imitation or simulated leather.

! Section 24.2(a) of the Guides reads in relevant part: “If all or part of an industry product

is made of non-leather material that appears to be leather, the fact that the material is not leather,
or the general nature of the material as something other than leather, should be disclosed.” For
example: Not leather; Imitation leather; Simulated leather; Vinyl; mel coated fabric; or Plastlc
16 C.F.R. 24.2(a).

3050 K Street NW, Suite 400, Washington, DC 20007 202-342-8497  Fox 202-342-8583  info@leatherusa.com

wwwieatherusa.com




The Commission also noted in response to several 1ssues raised by LIA, the lack of
evidence in the record to warrant the changes LIA sought The FTC often implements or
modifies its rules and guides in response to consumer complaints it receives. As such, the
Commission’s retention of the Guides in current form likely indicates that it has not received a
significant volume of consumer complaints. Although the FTC declined to change the Guides, it
does support industry use of the proposed defined terms, provided that they were truthful and not
deceptive,

The following is a summary of the FTC’s basis for the decision to retain the Guides in
their current form,

II.  LIA’s Suggested Definitions and the FTC’s Response

LIA proposed adding or modifying definitions for the following terms to the Guides: (1) top
grain or full grain leather; (2) corrected grain leather; (3) semi-aniline leather; (4) leather; (5)
coated leather; (6) laminated leather; (7) split leather; (8) leatherette; (9) bonded leather; and (10)
chamois, LIA proposed the changes to better conform the FTC Guides to standard international
terms and definitions.

“Top grain” or “full grain® leather, “corrected grain leather,” “split leather,” and
“semi aniline leather”: The FTC decided not to adopt the LIA’s proposed definitions for “top
grain” or “full grain” leather, “corrected grain leather,” “split leather,” and “semi aniline
leather”” The FTC determined that the Guides already apply to all types of leather and non-
leather material with the appearance of leather, making the proposed additional definitions
unnecessary. It also noted that there was no evidence regarding consumer understanding of these
terms, several of which may be unfamiliar to consumers. Absent such evidence, the FTC
determined it was unclear whether adoption of such definitions would assist or hinder
consumers. The FTC noted, however, that industry can label products with these terms provided
they are truthful and non-deceptive.

“Leather”: The FTC also decided not to adopt a broader definition for “leather.” LIA
suggested that the Commission adopt the internationally recognized definition for leather:

Hide or skin with its original fibrous structure more or less intact, tanned to be
imputrescible. The hair or wool may or may not have been removed. It is also made
from a hide or skin that has been split into layers or segmented either before or after
tanning. If the leather has a surface coating, the mean thickness of this surface layer,
however applied, has to be 0.15 mm or less. If the tanned hide or skin is disintegrated
mechanically and/or chemically into fibrous particles, small pieces or powders and then,
with or without the combination of a binding agent, is made into sheets or forms, such
sheets or forms are not leather,

2 For example, LIA suggested changes to the term “bonded leather.” In refusing to adopt
the proposed modifications, the Commission stated “[t]here is insufficient information in the
record to justify a distinction based upon the method by which leather fibers are placed into the
material.” 73 Fed. Reg. 34,629.




Like the proposed definitions above, the Commission chose not to adopt LIA’s “leather”
definition because it felt it unnecessary as the Guides already apply to all types of leather and
non-leather material with the appearance of leather.

The FTC also found the portion dealing with disintegrated hide or skin unnecessary because
Section 24.2(f) already addresses ground leather and similar materials.’ With respect to the
portion of the proposed definition addressing the level of thickness of the finish, the FTC noted
that there was no information regarding whether consumers expect that coatings have been
applied to products labeled as “leather” without qualification, and that, without such information,
it is unclear whether the proposed modification would result in consumer deception or confusion.

“Coated leather” or “laminated leather”: LIA suggested the Commission adopted the
following definitions for coated and laminated leather:

Coated Leather — A product where the surface coating applied to the leather substrate
does not exceed one-third of the total thickness of the product, but is in excess of 0.15
mm.

Laminated Leather — (a) A composite of two or more layers of leather, or (b) a layer of
leather-and one or more layers of another sheet or film of plastics or some other material.
The term should be applied to products that are excluded from the definition of “leather”
and “coated leather.” The components should be identified according to the proportion
they form of the total thickness, e.g. polyurethane/leather laminate, if the leather
component accounts for less than 50 percent of the thickness.

For the same reasons the Commission declined to adopt LIA’s proposed changes to the definition
of “leather,” the FTC .also declined to adopt definitions for “coated leather” or “laminated
leather” or to include these terms as added examples of appropriate disclosures in Section
24.2(e), which prohibits making a misrepresentation, either directly or by implication, that an
industry product is made wholly of a particular composition, and requires the clear disclosure of
any non-leather parts.

“Leatherette”: LIA urged the FTC to adopt the following definition of leatherette: “a
material constructed of paper cloth or synthetic material and finished to simulate the grain, color,
and texture of leather.” The FTC agreed that the term “leatherette” may be deceptive; however,
it decided not to adopt the proposed definition. The Commission determined that LIA’s proposal
was unnecessary because the Leather Guides already apply to all types of leather and non-leather
material with the appearance of leather. Moreover, the FTC noted that Section 24.2(a) (see
above) provides guidance for content disclosures, and that the list of examples of appropriate
disclosures in Section 24.2(a) is not an exhaustive list, so there is no need for an additional term.

3 Sectioti 24.2(f) of the guides is titled “ground, pulverized, shredded, reconstituted, or
bonded leather,” and precludes representing as leather, either directly or by implication, an
industry product that is not wholly the hide of an animal because it contains ground, pulverized,
shredded, reconstituted, or bonded leather, See 16 C.F.R. 24.2(f).




“Bonded leather”; Because some companies erroneously describe products as bonded
leather, and the Guides do not currently provide a precise definition for bonded leather, LIA
suggested the FTC refine and implement the International Union of Leather Technologists and
Chemists Societies (“IULTCS™) definition as follows: “made by forming leather fragments and
fibers into a single homogenous sheet or roll with the aid of adhesives, resins or similar bonding
agents.” With respect to LIA’s proposed definition, the FTC noted that DRI opposed this
definition stating that consumers have not been harmed or deceived in the absence of this
definition because the¢ Guides “already require disclosure of the percentage of leather and non-
leather substances found in bonded leather used in consumer products.” DRI further commented
that such a definition would increase costs to bonded leather manufacturers and businesses
without any benefit to consumers, cause confusion to both businesses and consumers, and have
significant anti-competitive impacts in the bonded leather goods industry and marketplace.
Agreeing with DRI, the FTC declined to adopt LIA’s proposed definition, stating that the current
definition, which focuses on disclosure of the percentage of leather fibers and non-leather
substances contained in the material, rather than on the method used to place leather fibers into
the material, was sufficient. In addition, the FTC stated there was insufficient information in the
record to justify a distinction based upon the method by which leather fibers are placed into the
material, and determined that the truthful conient information outlined in the Guides gives
consumers adequate facts that needed to make an informed decision.

“Chamois”: LIA provided the FTC with extensive comments urging the FTC to institute a
requirement for fish oil tanning from FTC Advisory Opinion No. 1 be included within the
definition of “chamois” leather to minimize misrepresentations and misuse of the “chamois”™
name. SCI submitted similar comments, With respect to the LIA and SCI proposed definition
for “chamois”, the FTC noted that both comments referred to a 1964 FTC advisory opinion
addressing use of this term. The FTC declined to adopt the definition, reiterating that there is no
need to specifically define different types of leather because the Guides already apply to all types
of leather and that other provisions of the Guides provide adequate protection for chamois
leather. Specifically, under sections 24.1, which holds that it is unfair or deceptive to
misrepresent any material aspect of an industry product; 24.2(a), which provides guidance about
disclosures to be made for synthetic products with the appearance of leather; and 24.2(b), which
requires disclosures to be made regarding the type of leather in a product that is made of leather
which has been processed to simulate the appearance of a different kind of leather, provide
sufficient protection against misleading and misrepresented products for both chamois industry
participants and consumers. The FTC also noted that the record lacks specific evidence regarding
current consumer understanding of the term “chamois.” It also noted that the most common use
of chamois described in the comments is for drying polished surfaces, glass, and car bodywork,
but that such drying products are outside the scope of the Guides.

Despite the FTC’s decision not to adopt the proposed definitions, the FTC noted that it will
encourage industry efforts to inform consumers of the meaning of many of these proposed
definitions, provided that the definitions do not mislead consumers.




Scope of Guides

LIA requested that the FTC expand the scope of the Leather Guides to include automotive
and furniture upholstery products given these products’ prominence in the marketplace.
Conversely, FDRA sought to limit the reach of the Guides to exclude coverage of footwear. The
FTC declined to adopt either proposal.

LIA - With respect to LIA’s proposal, the FTC noted that it previously considered expanding
the Guides to cover these two categories of products, but at the time of such consideration in
1996 the record did not warrant such expansion. In comnection with this review, the FTC found
a similar void and concluded that the current record left unanswered questions regarding the
extent of misrepresentations in other industries, consuther interpretation of the appedrance of
leather for products in other industries, and any special considerations of other industries.
Although it decided not to expand the Guides, the FTC noted that members of the leather and
imitation leather products industries can obtain useful guidance from the Guides, which are
interpretative of laws enforced by the FTC. The FTC can take action against comipanies engaged
in deception regardless of whether they fall within the scope of the Guides.

FDRA - With respect to FDRA’s proposal, the FTC rejected FDRA’s argument that “the
Guides are based on the assumption that consumers believe all parts of shoes with an
‘appearance’ of leather, are made of leather, regardless of what the distributor says or does not
say in labeling or advertising about leather content.” If also noted that it has no evidence
regarding consumer expectations regarding footwear with the appearance of leather. The FTC
noted that the basic premise of the Guides is to reinforce “the FTC’s long-standing position that
when a product has the appearance of leather, its appearance makes an implied representation
that the product is made of leather” and that adopting FDRA’s suggested changes would thwart
the primary goals of the Guides.

II. Conclusion

The FTC chose not to adopt LIA’s proposed revisions to the Guides. The Commission
did however, through various coiments in its final confirmation, reinforce the notion that it has,
and will continue to, protect both consumers and industry from misleading and deceptive
practices with regard to leather and imitation leather products. In addition, the Commission
stated that nothing in the Guides prevents industry participants from bringing forth those
engaged in unfair or deceptive practices within the industry. While the Commission’s lack of
action on LIA’s proposed modifications is somewhat disappointing, the Guides remain a useful
tool for communicating truthful and non-misleading messages to consumets concerning leather
industry products.

If you have any questions concerning the FTC’s recent confirmation of the Leather
Guides, please do not hesitate to contact John Wittenborn at jwittenbom@kelleydrye.com or at
(202) 342-8514,
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Laboratory Report Number: 18411
Date of Report: June 7, 2007
- Ashley PO number: 10362 '

EVALUATION OF SYNTHETIC LEATHER MATERIAL

On June 6, 2007, a swalch of material was received from Chris Ross, Director of Leather
Development for ASHLEY FURNITURE INDUSTRIES, INC., 447 Hwy. 346 West, Ecru MS
38841. The material was identified as:

Poiy cotion 30%
PU 52%
Leather shavings 18%

The request was for a "ruling” on whether the material can be marketed as “Bonded Leather”.

OBSERVATIONS

Figure 1 (see attachment) is a photomicrograph showing a cross-section through the sample at a
magnification of 40x, illustrating a distinct layered or laminated structure. In comparison, genuine
bonded leather is homogenous, comprising a single layer, as shown by Figure 2. The
observations from the photomicrographs are surnmarized below:

___ STRUCTURAL COMPARISON

{apparently not bonded to each other
to form an independent layer}

[ Layer | ASHLEYSAMPLE [ " BONDE

[~ dFish . [Finish_
{ 1 | Synthetic, spongy coagulated polymer | Leather shavings, buffing dust and
oo b e | particies bonded together with latex
\ 3 | Leather fibers adhered to woven textile | --

The material from Ashley Furniture Industries represents a clear departure from the recognized
description of "bonded leather” for the following reasons:

Page 1 of 2
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(1) The U.S. Federal Trade Commission (FTC), in its Final Rule' conceming the
Guides for Select Leather and Imitation Leather Products, states that the term
“bonded leather” refers to “materials made of leather fibers held together with a
bonding agent’. This straightforward definition does not fit the multi-layered
structure of the sample summarized in Table 1.

(2) The attached photomicrographs show that the sample is visually very different to
genuine bonded leather, which comprises only one layer of material that fits the
above definition.

(3) The International Union of Leather Technologists and Chemists Societies
(ULTCS), which represents the leather industry on a global basis, describes
reconstituted (bonded) leather as being “made by forming leather fragments and
fibers into sheet material with the aid of adhesives, resins, etc.” Rather than being
bound together within a solid matrix of latex (or similar binder) to form a continuous,
independent sheet, the leather fibers associated with the Ashley sample appear
merely to have been adhered to the underside of the material in the form of a fiber
"nap’ for aesthetic rather than structural reasons.

(4) Analytical work at this laboratory has shown that the leather fiber content of bonded
leather generally accounts for 50 to 90% of the total weight. However, the leather
fiber content of the Ashley material is relatively insignificant, accounting for only
18% of the total.

SUMMARY

The material is not "ponded leather” and should not be described as such because it would
misrepresent the product and confuse the customer. Perhaps more importantly, it is our opinion
that it would be advantageous to distance this product from bonded leather, and to emphasize its
differences as a modern, technologically advanced material. Bonded leather is a relatively
primitive product with inferior agsthetics such as low stretch, low compressibility, and poor drape
characteristics. It also generally suffers from disappointing physical properties such as low
tensile and tear strength. In contrast, the Ashley material looks and feels like ieather, and a
comprehensive physical testing program might demonstrate superior durability and performance
afforded by its composite structure that combines the benefits of modemn composites and woven
materials in a laminar strugture.

CONCLUSION

The material is not bonded leather. it should be described using different terminology that
reflects the technological, structural, chemical, aesthetic, and probable performance
improvements that this new material might represent. “Laminate” and “composite” are likely to be
key terms in the description.

Overall, this product represents a fresh marketing opportunity that can only be maximized by
emphasizing its differences to bonded leather.

Dr. Nicholas J. Cory
Diractor

! Federal Ragister, Vo, 61, No. 193, October 3, 1996.
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Opinion

Susan M.
Andrews
Fabric editor i

For consumers’ sake, let's
not call it ‘bonded leather’

F you were tarred and feathered, would that make
you a chicken? If you're selling “bonded leather”
upholstery, it's a question you shouki consider.

The term “bonded leather” is convenient shorthand
within the industry, but it's bound to confuse consumers,
who are likely to hear only the wond “leather.” Even
worse, true bonded leather Is produced more like a
paper product, which would be a teribly Inferior cover
for upholstery.

New composite fabilcs now called "bonded leather”
have a surface layer of vinyl or polyurethane, a center
layer of fabric, and a backing that contalns some
leather fibers mixed with latex or other material, such
as splits, glued onto the fabric for a look that is similar
1o the back of a leather hide.

Nick Cory of the Leather Research Laboratory at the
University of Cincinnoti describes the product this way:
“On the outside, it’s polyurethane embossed to look like
Jeather. Then, to complete the effect, the manufacturer
has glued on fibers (on the back) to look like leather.”

There's nothing wrong with that, but we need
another description for these products or we stand to
lose credibility with consurners, something our indusiry
can ill afford.

These are good products with plenty to recommend
them. There's reully no niced to sugyest they are
lerether, Most of these products are extremely duroble.
Oekopelle, for example, has been tested to more than
100,000 double rubs for durability, which exceeds
industry standards.

That durability alone Is a great marketing hook, not
1o mention the oulstunding surface patterns that can
simulate almost any leather look, and o manufacturing
process that is less environmentaily damaging than
leather. But all that can be neutmlized at retail if we
aren't careful. Ne matter how much leather iber Is
mixed Into the backing, it's still not a leather cover, at
least not kn any way the consumer ¢an see or touch.

Cory says calling these products bonded leather “Is
deceptive because it does not represent its true nature.
1t's a vinyl, or a polyurethane laminate or a composlte,
but it's not leather. If you tar and feather someone, does
that make them a chicken?” Obviously not.

So market the daylights out of the performance,
gesthetic and environmental appeal of a fine product.
But don't call it bonded leather unless you're prepared
for an ugly backlash when some Litigious consumer
decides Ww's been duped.

Whyom!uuubuying publicﬂutmoo&enalmdy
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Laboratory Report Number; 18756
Date of Report: December 14, 2007

DETERMINATION OF LEATHER FIBER CONTENT

SAMPLE INFORMATION

_On Dgicember 12, 2007, one swatch of material referred to as bonded leather’ by the unidentified supptier
in China was received from Mr. Larry Gentry of Max Home, 101 Max Place, Fulton, MS 38843. The
request was to determine the leather fiber content of the material.

PROCEDURE

In order to express the composition daia on a moisture-free basis, moisture content was determined from
the loss in weight after drying in a forced air circulation oven at 102°C.

Total Kjeldahl Nitrogen (TKN) content was determined using ASTM D 2868, Standard Test Method for
Nitrogen Content (Kjeldahl) and Hide Substance Content of Leather. In this procedure, the ground-up
specimen is digested with acid in the presence of a catalyst to convert the nitrogen to the ammonium ion,
which is non-volatile under the highly acldic conditions. The acid mixture is then made aikaline, and the
liverated ammonia distilled into boric acid solution, which absorbs the ammonia. Finally, the amount of
ammonia in the boric acid is determined by back titration with standardized acid to determine the end-
point. The analysis was performed in duplicate,

RESULTS
Table 1. HIDE SURSTANCE & LEATHER FIBER CONTENT
| 0rganic Nitrogen Content (%) HIDE LEATHER FIBER
Replicate Muisture-Free SUBSTANCE CONTENT
i Received Basis (anafyt:cal resulf) (estimate: see page 2)
| A [ 136 [ 1.40 [ 7.84 | 10.9
| B 1.44 [ 147 | 8.30 | .5
[Average | 140 T[T 144 | soy [ M2

' The material i is, in fact, not bonded leather. See Comment section of thls report (page 2) for
exPlanatnon . ,
i . . Wt i }gj it ' thm -k BRI T T | T TH ujnmhﬂwnln S TINTRRNTE ] 1 - RS TR
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INTERPRETATION OF RESULTS

Hide substance is derived by multiplying the organic nitrogen content from the TKN procedure by 5.62,
which is a precise analytical constant. A higher hide substance result correlates to a higher leather fiber
~ content, but hide substance values are not directly equivalent to leather fiber content:

Hide substance results are a measure of the hide fiber content as though it were un-tanned and
unprocessed, while feather fibers in both real leather and bonded leather also comprise tanning agents
(such as chromium salits or vegetable tannins), retanning agents (natural or manmade), dyes, fatliquors
(lubricating oils}, salts, and other process chemicals. These substances are chemically combined with
the leather fibers; they are part of the leather itself, but are not measured by the anaiytical procedure.
This means that to derive an approximation of the actual leather fiber content in bonded leather, a
correlation factor must be applied to the hide substance results.

Previous test results obtained at the Leather Research Laboratory have been in the range of 67 to 77
percent. This range reflects the fact that different types of leather are manufactured differently,
depending on the specific physical and aesthetic aftributes considered important or appropriate for the
intended end use. This means that on average, real or genuine leather can be assumed to contain
approximately 72% hide substance,

The analytical hide substance results are exact, and so provide the most rsliable and precise way of
expressing the leather fiber content. However, by applying the 72% factor discussed above, we can
astimate the actual Jeather fiber content of the product as shown in the final column in the Table.

COMMENT

Bonded leather is made by forming leather fragments and fibers into a single homogenous sheet or roll
using latex, adhesives, resins of similar bonding agents. The leather fiber content of bonded leather
typicaily accounts for 60 — 90% of the total.

The attached photomicrograph (Figure 1) shows the structure of the exact material submitted for this
testing through its cross-section. The photograph demonstrates that the material is a wholly synthetic,
layered composite with an insubstantial coating of leather fibers adhered to its underside {rather than to
each other in an independent sheet). In additional to comptising an insignificant, non-structural part of
the material, the analytical testing has shown that the non-continuous layer of leather fibers adhered to
the underside constitutes less than 12% of the total. Therefore, the material should not be described,
labeled or marketed as "bonded leather™.

Dr. Nicholas J. Cory . Cietta Fambrough
Director ' ‘ Research Associate

(
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