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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

THE NEIMAN MARCUS GROUP, INC.;
BERGDORF GOODMAN, INC.;: AND NM
NEVADA TRUST,
Plaintiffs,
V.

DOTSTER, INC. A/K/A REVENUEDIRECT
AND SCOTT FISH,

Defendants.

Defendants Dotster, Inc. and Scott Fish, by anoudpn its attorneys, Cozen O’Conn

and Pepper Hamilton, LLP, hereby answer the ComiptdiPlaintiffs, The Neiman Marcus

Group, Inc., Bergdorf Goodman, Inc. and NM

Paragraphs thereof, as follows:

1. Defendants admit only that the Complaint puiptrtstate the causes of acti

Case No.: C06-5292RBL
ANSWER WITH AFFIRMATIVE

DEFENSES OF DEFENDANTS
DOTSTER INC. AND SCOTT FISH

NevadasT, according to the numbered

recited in this Paragraph and that the court hbgstumatter jurisdiction. Except as

expressly admitted herein, the allegations of Rapyl of the Complaint are denied.

Defendants specifically deny any liability to Plaiis.

2. Admitted.
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3. Admitted.

4. Defendants are without knowledge or informagafficient to form a belief as
to the truth of the allegations of Paragraph 4theg are, therefore, denied.

5. Defendants are without knowledge or informasafficient to form a belief ag
to the truth of the allegations of Paragraph 5theg are, therefore, denied.

6. Defendants are without knowledge or informasafficient to form a belief ag
to the truth of the allegations of Paragraph 6taeg are, therefore, denied.

7. Admitted to the extent that Defendant Dotstec, (“Dotster”) is a corporatior]
located in the Western District of Washington, agsincipal place of business located in t
Western District of Washington and that it has aarteld business in the Western District g
Washington. Defendant Dotster denies that it ngsged in unlawful activities and that
Plaintiffs have suffered harm from business conellitty Dotster. Except as expressly
admitted herein, the allegations of Paragraphth@fComplaint are denied.

8. Admitted to the extent that Defendant Scott Figiish”) is an individual who
is employed by a business located in the WestestriEti of Washington that has a principa
place of business located in the Western DistfitWashington and that conducts business
the Western District of Washington. Defendant Fiehies that he has engaged in unlawft
activities and that Plaintiffs have suffered haront business conducted by Fish. Except :
expressly admitted herein, the allegations of Rapy8 of the Complaint are denied.

9. Defendants are without knowledge and informasiofficient to form a belief
as to the truth of the allegations contained iragaph 9 and they are, therefore, denied.

10. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 10 and they are, therefore, denied.

11. Defendants are without knowledge and infornmasiofficient to form a belief

as to the truth of the allegations contained irag@ph 11 and they are, therefore, denied.

ANSWER WITH AFFIRMATIVE DEFENSES OF COLZAE'NOZ;,'ZESNOI\F‘OR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 2 A PROFESSIONAL CORPORATION
WASHINGTgII\Ti/IUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000

he

—

in

I

S




© 00 N oo o b~ w N P

N NN NN NN P P R R R R R R R
o 0o A WO N P O © 0o N oo 0o W DN P+ O

Case 3:06-cv-05292-RBL  Document 13 Filed 07/20/2006 Page 3 of 25

12. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 12 and they are, therefore, denied.
13. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 13 and they are, therefore, denied.
14. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 14 and they are, therefore, denied.
15. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 15 and they are, therefore, denied.
16. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 16 and they are, therefore, denied.
17. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 17 and they are, therefore, denied.
18. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 18 and they are, therefore, denied.
19. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained iragaph 19 and they are, therefore, denied.
20. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 20 and they are, therefore, denied.
21. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 21 and they are, therefore, denied.
22. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 22 and they are, therefore, denied.
23. Defendants are without knowledge and infornmasiofficient to form a belief

as to the truth of the allegations contained irag@ph 23 and they are, therefore, denied.
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24. Defendants are without knowledge and infornmasiofficient to form a belief
as to the truth of the allegations contained irag@ph 24 and they are, therefore, denied.

25. Denied.

26.  The allegations of Paragraph 26 of the Comp&am conclusions of law to
which no response is required. To the extentporese is required, those allegations are
denied.

27.  Admitted.

28.  Admitted.

29.  Admitted in part; denied in part. It is admdtthat Dotster has registered
domain names for affiliated entities (“Dotster Afite Domains”). Except as expressly
admitted herein, the allegations of Paragraph 28efComplaint are denied.

30. It is admitted that Dotster’s affiliates didtiave an identifiable customer fo
certain of the domain names at the time they wagestered. Except as expressly admitted
herein, the allegations of Paragraph 30 are denied.

31. Denied.

32.  Admitted.

33.  Admitted in part; denied in part. It is admdttthat Dotster Affiliate Domains
have been deleted within five days of registerlmg, and that one of the reasons it has d
so is because of lack of traffic. It is specifigalenied that lack of traffic is the only reason
Dotster Affiliate Domains have been deleted. Exespexpressly admitted herein, the
allegations of Paragraph 33 of the Complaint areede

34.  Admitted in part; denied in part. It is adrdtthat Dotster, as an ICANN
accredited Registrar, was able to facilitate tlggsteation of domain names without
immediately providing WHOIS contact informationxdept as expressly admitted herein, 1

allegations of Paragraph 34 of the Complaint areede
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35.  Admitted in part; denied in part. It is admdttthat on some occasions, full
contact information of a domain name Registrant masmmediately provided for some
domain names. It is expressly denied that matendlfalse contact information was
provided. Except as expressly admitted hereinaldegations of Paragraph 35 are denied.

36.  Admitted in part; denied in part. It is admidttthat the servers identified as
nsl.puredns.com and ns2 puredns.com are two ofsdesezvers used by Dotster for the
registration of domain names. Except as expreshiyitted herein, the allegations of
Paragraph 36 of the Complaint are denied.

37.  Admitted in part; denied in part. It is admdtthat Dotster hosts a variety of

web sites, some of which display HTML links feahgyiadvertisements. Except as express

admitted herein, the allegations of Paragraph 3fhefComplaint are denied.

38.  Admitted in part; denied in part. It is admdithat Dotster has sometimes
effected use of web sites incorporating pop-up@otunder advertisements. Except as
expressly admitted herein, the allegations of Rapy38 of the Complaint are denied.

39.  Admitted in part; denied in part. It is admdttthat on some of its web sites
Dotster makes use of technology that permits theeowf a web site to receive payment fr
advertisers on a “per click” basis. Except as eggly admitted herein, the allegations of
Paragraph 39 of the Complaint are denied.

40.  Admitted in part; denied in part. It is admdtthat in limited circumstances,
Dotster hosted web sites containing URLs embedd#dtie programming code “client-ca
dp dotster”. Except as expressly admitted hetbaallegations of Paragraph 40 of the
Complaint are denied.

41.  Admitted in part; denied in part. It is admdttonly that certain domain name
registered by Dotster include a link entitled “Offe Buy This Domain Name” which, if

clicked, results in the opening of a form that upompletion could be emailed to a Dotster
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affiliate. Except as expressly admitted hereir,dliegations of Paragraph 41 of the
Complaint are denied.

42.  Admitted in part; denied in part. It is admdttonly that Scott Fish is an
employee of Dotster who has received emails sethiet@ddress domainsale@gmail.com.
Except as expressly admitted herein, the allegaidiParagraph 42 of the Complaint are
denied.

43.  Admitted.

44.  Admitted in part; denied in part. It is admuttthat the referenced
correspondence is attached. It is admitted th&stBoor its affiliates have facilitated the
purchase of certain domain names. Except as estp@dmitted herein, the allegations of
Paragraph 44 of the Complaint are denied.

45.  Admitted in part; denied in part. It is admdttthat a Paypal account is one ¢
several ways in which payment is accepted for tirelase of domain names. Except as

expressly admitted herein, the allegations of Rafy45 of the Complaint are denied.

46.  Admitted in part; denied in part. It is admdtthat checks are one of severa|

ways in which Dotster has accepted payment fopthiehase of domain names. Except as
expressly admitted herein, the allegations of Rafy46 of the Complaint are denied.

47. Admitted.

48. Denied. The allegation that some of the “BotBilomain Names” are
confusingly similar to famous or distinctive tradenks is a conclusion of law to which no
response is required. It is specifically denieat thternet users would intentionally enter a
of the Dotster Domain Names to locate web sitesasp@d by any of the Plaintiffs and that
any web sites hosted on the Dotster Domain Namasyrmanner purported to be any of th
Plaintiffs’ web sites. By way of a further respen® the extent Dotster has registered a

domain name for an affiliated entity that was cairigly similar to a registered trademark,
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this was inadvertent and, where it has receivedaoa daith complaint, Dotster has offered t
transfer the domain name to the trademark owneo abst.

49. Denied.

50.  Admitted in part; denied in part. It is adrdtthat Exhibit “7” to the
Complaint contains an email from Plaintiffs’ counweDotster. The substance of the ema
from Plaintiffs’ counsel is denied. Except as @gsty admitted herein, the allegations of
Paragraph 50 of the Complaint are denied.

51.  Admitted in part; denied in part. It is admdtthat Dotster uses servers
identified as nsl.puredns.com and ns2 puredns.&bept as expressly admitted herein, {
allegations of Paragraph 51 of the Complaint areedke

52. Denied.

53. Denied.

54.  Admitted in part; denied in part. It is adwmt that Dostster hosts various we
sites, which incorporate pop-up and pop-under dideenents. Except as expressly admitt
herein, the allegations of Paragraph 54 of the CGaimpare denied. It is specifically denied
any domain names at which this occurs are conflyssignilar to any of Plaintiffs’
trademarks or trade names.

55.  Admitted in part; denied in part. It is admdtthat Dotster hosts various wel
sites, some of which may display some HTML linkatéeing advertisements, for which the
owner of a web site may receive payment. Excepkpsessly admitted herein, the
allegations of Paragraph 55 of the Complaint areede

56.  Admitted in part; denied in part. Itis admidttthat Dotster hosts various wel
sites, some of which may display HTML links contagthe programming “client=ca dp
dotster.” Except as expressly admitted hereinatlegations of Paragraph 56 of the

Complaint are denied.
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57. Denied. It is denied that Dotster has offécesell or sold any domain name
that are confusingly similar to Plaintiffs’ traderks. It is further denied that Dotster has
intentionally offered to sell or sold any domaimmes that are confusingly similar to
trademarks or trade names owned by non-partidsdditigation.

58. Denied.

59. Denied.

60.  Admitted in part; denied in part. It is admdttthat Dotster registered the
Internet domain name neimanmarqus.com for ana#ilvhich was the registrant. Except
expressly admitted herein, the allegations of Rafy60 of the Complaint are denied.

61.  The allegation that the neimanmarqus.com Ietedomain name is
confusingly similar to the famous Neiman Marcus WMiara conclusion of law to which no
response is required. To the extent a responsgusred, that allegation is denied.

62.  Admitted in part; denied in part. It is admdgithat Dotster’s affiliate did not
have an identifiable customer when the neimanmarqusdomain name was registered.
Except as expressly admitted herein, the allegaidiParagraph 62 of the Complaint are
denied.

63. Denied

64. It is admitted that, at the time the neimanmampm domain name was
registered, the WHOIS information was offline. Egtas expressly admitted herein, the
allegations of Paragraph 64 of the Complaint areedke

65. Denied.

66.  Admitted in part; denied in part. It is admidttthat Dotster previously hosted
web site at neimanmarqus.com. Except as expradsiytted herein, the allegations of

Paragraph 66 of the Complaint are denied.
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67.  Admitted in part; denied in part. It is admdgtthat, when Dotster hosted a W
site at neimanmarqus.com, a pop-up and pop-undertgbments were displayed. Except
expressly admitted herein, the allegations of Rafy67 of the Complaint are denied.

68.  Admitted in part; denied in part. It is admdithat a Dotster affiliate receive
minimal payments when Internet users clicked onadribe displayed pop-up or pop-under
advertisements on the web site hosted at neimamsiaam. Except as expressly admitted
herein, the allegations of Paragraph 68 of the Gaimpare denied.

69. It is admitted that Dotster received the leditsiched as Exhibit 7 to the
Complaint. The remaining allegations of Paragr@®@lare conclusions of law to which no
response is required.

70.  Admitted in part; denied in part. It is adntdat Dotster registered the
domain names identified in Paragraph 70 for atia#, which was the registrant. Except :
expressly admitted herein, the allegations of Rapy70 of the Complaint are denied.

71.  Admitted in part; denied in part. It is admdtthat some of the domain namg
set forth in Paragraph 70 were deleted within feags in accordance with the provisions of
ICANN. Dotster denies that it facilitated the safeany of the above domain names to
another Registrant within the aforementioned fiag deriod. Except as expressly admittg
herein, the allegations of Paragraph 71 of the Gaimpare denied.

72. Denied. The allegations set forth in Paragi@bhare conclusions of law to
which no response is required. To the extentporese is required, it is denied that Interne
users would intentionally enter any of the purpdfieiman Marcus Related Domain Namg
while searching for a Neiman Marcus web site asad &my of the web sites hosted at the s
called Neiman Marcus Related Domain Names in anyn@apurported to be a Neiman

Marcus sponsored web site.
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73. Denied. The allegations set forth in Paragi&phare conclusions of law to
which no response is required. To the extentporese is required, it is denied that Interne
users would intentionally enter any of the purpdBergdorf Goodman Related Domain
Names while searching for a Bergdorf Goodman wi) and that any of the web sites hos
at the so-called Bergdorf Goodman Related Domamé$ain any manner purported to be
Bergdorf Goodman sponsored web site.

74.  Admitted in part; denied in part. It is admdithat, at the time Dotster

registered the domain names at issue, Dotsterlmtdfdid not have an identifiable custome

for the domain names. Except as expressly adnhigeein, the allegations of Paragraph 74
of the Complaint are denied.

75. Denied.

76.  Admitted in part; denied in part. It is admdttthat WHOIS information for
some domain names registered by Dotster were gotarty updated until March 16, 2006.
Except as expressly admitted, the allegations cdd?aph 76 are denied.

77. Denied.

78. Denied.

79.  Admitted in part; denied in part. It is admdgithat the URL code “client=ca
dp dotster” may be embedded within various HTMIk$éin Except as expressly admitted
herein , the allegations of Paragraph 79 of the @aimt are denied.

80. Denied.

81. Denied.

82.  Admitted in part; denied in part. It is admdttthat certain of the domain
names Dotster registered provides a HTML link diti®ffer to Buy this Domain Name” and

that clicking on this link creates an email to adder affiliate at domainsale@gmail.com.
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Except as expressly admitted herein, the allegaidiParagraph 82 of the Complaint are
denied.
83.  Admitted in part; denied in part. It is admdtthat, in response to an offer tg

purchase, an email was sent by Scott fish witHeaggéce of $1,000 for the

bergmangoodman.com domain name. Except as expegssitted herein, the allegations of

Paragraph 83 of the Complaint are denied.

84.  Admitted in part; denied in part. It is admdtthat the domain name
bergmangoodman.com was sold for $800. Except@essly admitted herein, the
allegations of Paragraph 84 of the Complaint areedke

85.  Admitted in part; denied in part. It is admdtthat a Paypal account is one ¢
several ways in which payment is accepted for #he af domain names. Except as expres

admitted herein, the allegations of Paragraph 8&efComplaint are denied.

COUNT I
(Cybersquatting of the Neiman Mar cus Marks)

86. Defendants incorporate by reference their arssteeParagraphs 1 through 8
as if fully set forth herein.

87.  Admitted in part; denied in part. It is admdtthat Dotster registered the
domain names identified in Paragraph 70 of the Gamip Except as expressly admitted
herein, the allegations of Paragraph 87 of the Gaimpare denied.

88.  Admitted in part; denied in part. It is admidttthat a Dotster affiliate is the
registrant for the domain names identified in Peaply 70 of the Complaint. Except as
expressly admitted herein, the allegations of Rafy88 of the Complaint are denied.

89. Denied.

90. Admitted in part; denied in part. It is admidtithat a Dotster affiliate used

certain of the domain names identified in Paragrépbf the Complaint. Except as expres

5sly

OT

sly

admitted herein, the allegations of Paragraph 3@efComplaint are denied. It is specifically
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denied that Dotster’s affiliate used all of the @gamnames identified in Paragraph 70 of th
Complaint.

91. The allegations of Paragraph 91 are conclusbtesv to which a response is
not required. To the extent a response is requidetendants are without knowledge and
information sufficient to form a belief as to thath of the allegations contained in Paragrg
91 and therefore deny same, leaving Plaintiffariotgroof thereof.

92.  The allegations of Paragraph 92 are conclusibtesv to which a response is
not required. To the extent a response is requidetendants are without knowledge and
information sufficient to form a belief as to thath of the allegations contained in Paragrg
92 and therefore deny same, leaving Plaintiffdriotoroof thereof.

93.  The allegations of Paragraph 93 are conclusibtesv to which a response is
not required. To the extent a response is requinede allegations are denied.

94. Denied.

95. Denied.

96. The allegations that Defendants do not haverdeifectual property rights in
the Neiman Marcus Marks is a conclusion of law teolr no response is required. Itis
denied that Defendants have used the so-called &eMarcus Marks.

97.  Admitted.

98. Denied.

99.  Admitted in part; denied in part. It is admdttonly that certain of the domair

names identified in Paragraph 70 of the Complacuded a link entitled “Offer to Buy This

Domain Name, which, if clicked, results in the ojgnof a form that could be emailed to a

1

112}

ph

ph

Dotster affiliated company. Except as expressiyigdd herein, the allegations of Paragraph

99 of the Complaint are denied. It is specificalgnied that any of the Defendants offered

sell a domain name.
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100. Denied.
101. Denied.
102. Denied.
103. Denied.

104. The allegations of Paragraph 104 are conciasiblaw to which a response
not required. To the extent a response is requidetendants are without knowledge and
information sufficient to form a belief as to thath of the allegations contained in Paragrg

104 and therefore deny same, leaving Plaintiffstiiet proof thereof.

105. Denied.
106. Denied.
107. Denied.
108. Denied.
109. Denied.
110. Denied.

COUNT Il
(Cybersquatting of the Bergdorf Goodman Marks)

111. Defendants incorporate by reference their arsto Paragraphs 1 through 1
as if fully set forth herein.

112. Admitted in part; denied in part. It is adwt that Dotster registered the
domain names identified in Paragraph 70 of the Gamip Except as expressly admitted
herein, the allegations of Paragraph 112 of the (@aimt are denied.

113. Admitted in part; denied in part. It is adwetthat a Dotster affiliate is the
registrant for the domain names identified in Peaply 70 of the Complaint. Except as
expressly admitted herein, the allegations of Rayl113 of the Complaint are denied.

114. Denied.
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115. Admitted in part; denied in part. It is adetthat a Dotster affiliate used
certain of the domain names identified in Paragrépbf the Complaint. Except as expres
admitted herein, the allegations of Paragraph T1beoComplaint are denied. Itis
specifically denied that Dotster’s affiliate uséddoh the domain names identified in
Paragraph 70 of the Complaint.

116. The allegations of Paragraph 116 are conclasablaw to which a response
not required. To the extent a response is requidetendants are without knowledge and
information sufficient to form a belief as to thath of the allegations contained in Paragrg
116 and therefore deny same, leaving Plaintiffstiiet proof thereof.

117. The allegations of Paragraph 117 are conclasablaw to which a response
not required. To the extent a response is requidetendants are without knowledge and
information sufficient to form a belief as to thath of the allegations contained in Paragrg
117 and therefore deny same, leaving Plaintiffstiiet proof thereof.

118. The allegations of Paragraph 118 are conclasablaw to which a response
not required. To the extent a response is requinede allegations are denied.

119. Denied.

120. Denied.

121. The allegations that Defendants do not hayerdallectual property rights in
the Bergdorf Goodman Marks is a conclusion of lawvhich no response is required.
Defendants deny that they have used the BergdartiGan marks.

122. Admitted.

123. Denied.

124. Admitted in part; denied in part. It is adet that, in response to an offer tqg
purchase, an email was sent with a purchase pHEgeept as expressly admitted herein, th

allegations of Paragraph 124 of the Complaint argeti.

ANSWER WITH AFFIRMATIVE DEFENSES OF COLZAE'NOZ;,'ZESNOI\F‘OR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 14 A PROFESSIONAL CORPORATION
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000
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125. Denied.
126. Denied.
127. Denied.
128. Denied.

129. The allegations of Paragraph 129 are conciasiblaw to which no response
is required. To the extent a response is requbetendants are without knowledge and

information sufficient to form a belief as to thath of the allegations contained in Paragraph
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129 and therefore deny same, leaving Plaintiffstiiet proof thereof.

130.
131.
132.

is required

133.
134.
135.

136.

Denied.

Denied.

The allegations of Paragraph 132 are coneiasib law to which no response

. To the extent a response is requinese allegations are denied.

Denied.
Denied.

Denied.

COUNT Il

(Trademark Infringement of the Neiman Marcus Marks)

as if fully set forth herein.

137.
138.
139.
140.
141.
142.

Denied.
Denied.
Denied

Denied.
Denied.

Denied.

ANSWER WITH AFFIRMATIVE DEFENSES OF
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 15

Defendants incorporate by reference their arsto Paragraphs 1 through 1

LAW OFFICES OF

COZEN O'CONNOR
A PROFESSIONAL CORPORATION
SuUITE 5200
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
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143.
144.
145.

146.

Denied.
Denied.

Denied.

COUNT IV

(Trademark Infringement of the Bergdorf Goodman Marks)

Defendants incorporate by reference their arsto Paragraphs 1 through 1

as if fully set forth herein.

147.
148.
149.
150.
151.
152.
153.
154.
155.

156.

Denied.
Denied.
Denied

Denied.
Denied.
Denied.
Denied.
Denied.

Denied.

COUNT V
(False Designation of Origin of the Neiman Mar cus Marks)

Defendants incorporate by reference their arsto Paragraphs 1 through 1

as if fully set forth herein.

157. Denied.
158. Denied.
159. Denied.
160. Denied.
161. Denied.
ANSWER WITH AFFIRMATIVE DEFENSES OF LAW OFFICES OF

COZEN O’'CONNOR

DEFENDANTS DOTSTER INC. AND SCOTT FISH - 16 A PROFESSIONAL CORPORATION

SuUITE 5200
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
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162. Denied.
163. Denied.
164. Denied.
165. Denied.

COUNT VI
(False Designation of Origin of the Bergdorf Goodman Marks)

166. Defendants incorporate by reference their arsto Paragraphs 1 through 1

as if fully set forth herein.

167. Denied.
168. Denied.
169. Denied.
170. Denied.
171. Denied.
172. Denied.
173. Denied.
174. Denied.
175. Denied.

COUNT VII
(Federal Dilution of the Neiman Mar cus Marks)

176. Defendants incorporate by reference their arsto Paragraphs 1 through 1
as if fully set forth herein.

177. Defendants are without knowledge and inforomesufficient to form a belief
as to the truth of the allegations contained iragiaph 177 and therefore deny same, leav
Plaintiffs to strict proof thereof.

178. Denied.

ANSWER WITH AFFIRMATIVE DEFENSES OF AW OFFICES OF

COZEN O'CONNOR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 17 A PROFESSIONAL CORPORATION
UITE
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000
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179. Denied.
180. Denied.
181. Denied.
182. Denied.
183. Denied.
184. Denied.
185. Denied.
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COUNT VIII

(Federal Dilution of the Bergdorf Goodman Marks)

186. Defendants incorporate by reference their arsto Paragraphs 1 through 1

as if fully set forth herein.

187. Defendants are without knowledge and inforomesufficient to form a belief

as to the truth of the allegations contained iragiaph 187 and therefore deny same, leav

Plaintiffs to strict proof thereof.

188. Denied.
189. Denied.
190. Denied.
191. Denied.
192. Denied.
193. Denied.
194. Denied.
195. Denied.

ANSWER WITH AFFIRMATIVE DEFENSES OF
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 18
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COUNT IX

(Dilution of the Neiman Marcus Marks under Washington L aw)

196. Defendants incorporate by reference their arsto Paragraphs 1 through 1

as if fully set forth herein.

197. Denied.
198. Denied.
199. Denied.
200. Denied.
201. Denied.
202. Denied.
203. Denied.
204. Denied.
205. Denied.
206. Denied.

COUNT X

(Dilution of the Bergdorf Goodman Marksunder Washington L aw)

207. Defendants incorporate by reference their arswo Paragraphs 1 through 2

as if fully set forth herein.

208. Denied.
209. Denied.
210. Denied.
211. Denied.
212. Denied.
213. Denied.
214. Denied.
215. Denied.

ANSWER WITH AFFIRMATIVE DEFENSES OF
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 19

LAW OFFICES OF

COZEN O'CONNOR
A PROFESSIONAL CORPORATION
SuUITE 5200
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000
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216. Denied.
217. Denied.

COUNT XI
(Violation of Washington Consumer Protection Act - Neiman Mar cus Marks)

218. Defendants incorporate by reference their arsto Paragraphs 1 through 2

as if fully set forth herein.

219. Denied.
220. Denied.
221. Denied.
222. Denied.

COUNT XIlI
(Violation of Washington Consumer Protection Act Bergdorf Goodman Marks)

223. Defendants incorporate by reference their arswo Paragraphs 1 through 2

as if fully set forth herein.

224. Denied.
225. Denied.
226. Denied.
227. Denied.
COUNT XI1I
(Unfair Competition with Neiman Marctjsvl\\l/l) arksunder Washington State Common

228. Defendants incorporate by reference their arsto Paragraphs 1 through 2

as if fully set forth herein.

229. Denied.
230. Denied.
ANSWER WITH AFFIRMATIVE DEFENSES OF LAW OFFICES OF

COZEN O'CONNOR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 20 A PROFESSIONAL CORPORATION
UITE
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000
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COUNT XIV
(Unfair Competition with Bergdorf Goodman Marks under
Washington State Common L aw)
231. Defendants incorporate by reference thewarsto Paragraphs 1 through 2
as if fully set forth herein.

232. Denied.
233. Denied.

Jury Demand

234. Denied. Defendants decline their right targ jrial.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

235. The complaint fails to set forth a cause ¢tibacupon which relief may be

granted.

SECOND AFFIRMATIVE DEFENSE

236. Upon being made aware of Plaintiffs’ clainrights to the neimanmarqus.com

Internet domain name, Dotster promptly effectedtthresfer of ownership of the Internet

domain name without any charge.

THIRD AFFIRMATIVE DEFENSE

237. Plaintiffs have failed to meet their duty tdigate damages.

FOURTH AFFIRMATIVE DEFENSE

238. With respect to Causes of Action Nos. II, W, VII, X, Xl and XIV,
Defendants submit that Plaintiffs’ allegations based upon and rely upon a conclusion th
the transfer and purchase of the domain nbengmangoodman.com is evidence of

Defendants’ wrongful actions. The foregoing domaame cannot be characterized as bei

ANSWER WITH AFFIRMATIVE DEFENSES OF COLZAE'NOZ;,'ZESNOI\F‘OR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 21 A PROFESSIONAL CORPORATION
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000
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confusingly similar due to the unrelated surnamenotations of the names Bergdorf and

Goodman.

FIFTH AFFIRMATIVE DEFENSE

239. With respect to Causes of Action Il and N&iRtiffs have failed to assert and

demonstrate actual instances of dilution as reduiseUnder 15 U.S.C. 81114(1).

SIXTH AFFIRMATIVE DEFENSE

240. Plaintiffs have not made a statutory use mroerce of one or more of the

domain names designated as the Neiman Marcus aBefgdorf Goodman Domain Names.

SEVENTH AFFIRMATIVE DEFENSE

241. Defendant Scott Fish acted within the scogasoémployment by Dotster an

therefore he is not subject to liability for themalained of actions.

EIGHTH AFFIRMATIVE DEFENSE

242. Any use that can be attributed to Dotstemgfideiman Marcus or Bergdorf
Goodman domain name was in good faith and not mattiehe intention of infringing upon

Plaintiffs’ trademark rights.

NINTH AFFIRMATIVE DEFENSE

243. Any act or omission on the part of Defendavdge in good faith and
Defendants possessed reasonable grounds for Ipglithat such acts or omissions were ng

in violation of and were in conformity with any fel or Washington State laws.

TENTH AFFIRMATIVE DEFENSE

244. Plaintiffs’ claims and/or remedies are batgdheir unclean hands.

ANSWER WITH AFFIRMATIVE DEFENSES OF COLZAE'NOZ;,'ZESNOI\F‘OR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 22 A PROFESSIONAL CORPORATION
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ELEVENTH AFFIRMATIVE DEFENSE

245. The imposition of statutory damages for eadistered domain name as
Plaintiffs’ demand would constitute a denial of guecess in violation of the Fifth and
Fourteenth Amendments to the United States Cotistitbecause it would not bear any
reasonable relationship to the losses Plaintifisht to have sustained from Defendants’
alleged conduct or the profits Plaintiffs have earand would otherwise be arbitrary and

capricious.

TWELFTH AFFIRMATIVE DEFENSE

246. Defendants reserve the right to raise additiaffirmative defenses and to

supplement those asserted herein upon discovdéwyther information and investigation int

[®)

the Plaintiffs’ claims. These additional defensasrmot be articulated at this time due to the
Plaintiffs’ failure to properly describe its claimsth sufficient particularity in the complaint
WHEREFORE, Defendants demand judgment dismissa@tmplaint, with
prejudice, and awarding Defendants attorneys’ feests and disbursements of this action
and such other and further relief as this Honor&ldart deems just, equitable and proper.

DATED this 2d" day of July, 2006

COZEN O’CONNOR

By:_ /s/ Jamie C. Clausen

Thomas M. Jones, WSBA No. 13141
Jamie C. Clausen, WSBA No. 31765
1201 Third Avenue, Suite 5200
Seattle, Washington 98101
Telephone: 206.340.1000

Toll Free Phone: 800.423.1950
Facsimile: 206.621.8783

Attorneys for Defendants Dotster, Inc. aka
Revenuedirect and Scott Fish
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COZEN O’CONNOR

By:_ /s/ Robert W. Hayes

Robert W. Hayes, Esquire

(Pro Hac Vice admission pending)
1900 Market Street

Philadelphia, Pennsylvania 19103
Telephone: 215.665.2000
Facsimile: 215.665.2013
Attorneys for Defendants Dotster, Inc. aka
Revenuedirect and Scott Fish

PEPPER HAMILTON LLP

By:_ /s/ Vincent V. Carissimi

OF COUNSEL:

Vincent V. Carissimi, Esquire

(Pro Hac Vice admission pending)
Michael J. Leonard, Esquire

(Pro Hac Vice admission pending)

3000 Two Logan Square

Eighteenth and Arch Streets
Philadelphia, Pennsylvania 19103-2799
Telephone:  215.981.4000
Facsimile: 215.981.4750

Attorneys for Defendants Dotster, Inc. aka
Revenuedirect and Scott Fish
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CERTIFICATE OF SERVICE

| hereby certify that on July 20, 2006, | electeatly filed the foregoing document
with the Clerk of the Court using the CM/ECF systehmch will send notification of such

filing to the following:

_Jamie C. Clausen
jclausen@cozen.cogrbbuckner@cozen.com

Sarah J. Crooks
scrooks@perkinscoie.cqrekelly@perkinscoie.conskroberts@perkinscoie.com
twoolley@perkinscoie.com

‘I_'homas Martin Jones
tjones@cozen.com

Howard A Kroll
howard.kroll@cph.com

David J. Steele
david.steele@cph.com

DATED this 2¢" day of July, 2006.

COZEN O’'CONNOR

By: /s/ Bonnie L. Buckner

Bonnie L. Buckner, Legal Secretary
Washington Mutual Tower

1201 Third Avenue, Suite 5200
Seattle, Washington 98101
Telephone: 206.340.1000

Toll Free Phone: 800.423.1950
Facsimile: 206.621.8783

SEATTLE\497501\1 188927.000

ANSWER WITH AFFIRMATIVE DEFENSES OF COLZAéVNO:)F’IgEOSNO:]OR
DEFENDANTS DOTSTER INC. AND SCOTT FISH - 25 A PROFESSIONAL CORPORATION
WASHINGTON MUTUAL TOWER
1201 THIRD AVENUE
SEATTLE, WASHINGTON 98101-3071
(206) 340-1000




